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" ibutors National Parks and Wildlife Act 1974 (NSW) make
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isting several species. A jperson is not ligble to
conviction for an offence against s 98 if he proves “that the act constituting the

offence was done .., in pursuance of a duty imposed by or under any Act”, This

authorise or require anything to be done that would

constitute an offerice” under s 99 “the Pprovisions of this section prevail”, .
The Forestry Acr 1916 {NSW) makes provision for logging under licence in
tate forests. For that purpose forests are divided into logging compartments
and harvesting pians are prepared for the various compartments, Under s 9 the
Forestry Commission has the admini tration of the Act and is subject in all
Tespects to the control and direction of the Minister, '

The Forestry Commission granted Heences under the Forestry Act to the

Held: (1) The Forestry Commission is prima facie subject to the provisions of
%98 and 599 of the National Parks and Widlife Act.

(2) The dutjes imposed upon the second, third and fourth respondent logging

—ompanies by their ficences from the Forestry Commission were duties imposed
%y or Under the Forestry Act and therefore the taking or killing of protected
i i and Wildlife Act would

rder made

e Environment Court (Corslf v Forestry Commission
w Souuth Wales [No 3] (1991) 73 LGRA 126), vatied. _

against a decision of the Land and Environment Court
s granting reliéf in respect of proposed logging
haclundi State Forest. The facts are set out in the
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proposal be carried out and with whatever Ppractical safeguards, the result
will be that certain protected fanna in the particular forest will be distarbed
and/or killed. That js accepted to be the unintended but necessary result of

the carzying out of the logging proposal.
2. Will there be breaches of s 98 ors 99 of the National Parks gng Wildiife
Act 19747

These sections deal with protected fauna, For burposes of Pt 7 of the
National Parks gng Wildlife Act, fapna is divided into unprotected and

(a) take or Kill any protected fauna; or
(b) use any anima, fire, explosive, net, {rap, hunting device or
. instrument or mealfsr%hatever for the purpose of taling or
killing any protected fanna, :
Penalty: $2,000 or imprisonment for 6 months or both, - ,
(3) A person shall pot be convicted of an offence arising under
subsection (2) if he proves that the act constifuting the offence was
done: ‘ )

(2) under and in accordance with or by virtue of the authority
conferred by a general licence under section 120, an occupier’s
licence under seetion 121, a game Jicence under section 122 or
a trapper’s licence ynder section 123; or

9. (A person shall not:
(2) take or kit any endangered fauna; or
P86 any animal, firearm, explosive, net, trap, hugting device or
instrument or means whatever for -the purpose of taking or
illing any such fauna; or )
approach a marine mammal any closer than sych distance ag
may be prescribed by the regulations or interfere with a
. marine mamma], :

510,000 or imprisonment for 2 years or both; or
® in respect of any other endangered famng —. $4,000 or
Mprisonment for 1 Year or both, -
(1a) Where, _
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otker defendants for the purpose of carrying out the logging and ancillary
activities envisaged by the proposals. In general terms, the licences impose
contractual or statutory obligations upon the logging companies to do those,

_things which, alone or together, will result in the t or killing of the

protected fauna in question,

The essential question to ‘be determined in this regard is therefore

" whether s 98 and s 99, in proscribing or restricting the taking or killing of
- protected fauna, apply to the taking or killing of such fama by the
Commission or by those who do it under obligations which have been

powers and duties.

It is in our opinion clear that it was the contemplation and the intention of
the legislature when it enacted the National Parks ang Wildlife Aet that the
restrictions imposed by it in respect of fores i
apply to the Commission,

As we have said, the objects, powers and dutics of the ,
bommission_ are set forth in the Forestry Act 1916: see, eg, ss 8a, 9 and 11,

tated generally, the relevant powers and duties of the Forestry Commission

The National Parks ang Wildlife Act deals, as far as is here relevant, with
¥0-main things: the areas of land brought within jis scope and the trees and
Other things growing on that Jand: see Pts 4, 5 and 8 and the fauna and
HNE mammals on or in the relevant areas: see Pis 7 and 7a. (We have
l;'emd. only to the portions of the Act of direct relevance to the present

ts and fauna prima facie wonld _

OO B PO Basr .
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‘operates, to prohibit or qualify the exercise of thoge Powers by the ;
Commission, Thus, in respect of national parks and historjc sites, 5 4
the heading “Application of Forestry Act 1916”, provides:

“(D) The Forestry Act 1916 does not apply to or in Fespect g
withini a national park or historic site.

2) Notwithstanding anything
permits under the Forestry Act 1916 affecting lands within 4
park or historic site shall, unless sooner cancelled under
continie in force until the expiration of the Tespective terms for
they were granted, and that Act shall continue to apply to and i
of those ficences and permits until they Tespectively expire of
cancelled.” : )

That provision evidences the contemplation and intention of the legi
that, bad it not been for s 42, the Forestry Act would- apply in respegt
national parks and historic sites and the Forestry Commission would
empowered, for example, to cut down trees in such an area,

any advice given by, the Minister in relation to the development,
(3) In this section, ‘statutory authority’ and ‘development’ have the
same meanings as they have in Division 7. 7
It is clear that the Forestry Commission is a “statutory authority” within
5 61A(3): see 5 69a(1). - )
It is, therefore, appatent that, in the enactment of the National Park and
Wildiife Act, the legislature gave attc_ntiqn

exercised there would be
Wildiife Act. '

Before the learned judge and before this Court, attention was given to the
question whetker the Forestry Coramission is, in the conventional sense, the
Crown and whether, if it is, it should be inferred that it was not the intention
of the legislature tha ]

REETELEE 8 EE

general principles or
Ty construction. The National Parks gng Wildlife Act
bas in terms given indications of the legislative iutention in that regard. )
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We come now to the
operation of s 98 and s 9

253
significance of these conclusions in respect of the
9,

as we have indicated, the legistative contcmplation and intention was
. that the extent to which the Forestry Commission could exercise its functions
in the relevant areas angd the restrictio

: 1S upon it in doing so are to be .
provided by the National Parks and Wi i

dlife Act, then in our opinion the
. inference to be drawn i that the provisions in relation to fama and
consequently s 98 and 5 99 Were contemplated and intended to apply to the

exercise by the Forestry Commission of it powers. )
* The Court has been referred by counsel to the judgments of the members
of the High Court in Bropho v Westem Australia and to the manpoy in which
at the present time the application of Iegislation to government servants or
statutary authorities is to he understood. It is not necessary, for the purposes
of the decision of the preseal proceeding, to examine in detail what was
there said. By the provisions to which we have referred in relation to the
areas falling under the National Parks and Wildlife Act that Act has regulated
the extent to which the powers of the Forestry Commission may be exercised
in those areas and it has done 50 upon the assumption that, unjesg provision
be made for the Purpose, those powers may be exercised in sych areas, It is,

Opiwion, proper to infer that it Was the legislative intention that, except

our
o the extent otherwise provided,

respect of such matters
¢ sections do apply in respect of things done by

: of a duty such as imposed tpon the Forestry
tmission by the Forestry Act. ‘

of the work in the relevant State
Cne by the logging companies or whether the Commission
. 0 S0me or part of the relevant work. If the Commission itself wij]

ﬂﬁiﬂﬁ; and what it is to do will involve the taking or killing of

T I our opinion, prima facie the provisions of s 98(2)
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and s 99(1) will apply to the Commission. I, for example, the
invoived that the Commission itself would do all of the relevant v
consequently would take or kill protected fauma, then it would:
contravention of s 98 and/or s 99. Reference was made in passing
argument to the question whether, in such circumstances, the R
Commission, if it be the Crown in the relevant sense, could be the ¢

a prosecution. It is not mecessary for present purposes to determ;
question. What the Forestry Commission would do would be doi
individuals and such individuals would, within the contemplation of ¢
sections, prima facie be liable to prosecution. The issue wouyld
whether they wonld be entitled to invokethe protection given by s 98(
and/or s 99(3). ' : :

However that be, in the present case it is clear that some at least ¢
work is to be carried out by logging companies who have, in the ¢
their respective ficences, accepted obligations which will involve the takj
killing of protected fauna. It is therefore necessary to determine whg
such logging companies will be involved in breaches of one or both of
sections. : B

(b) In our opinion, a person who takes or kills protected fauna within s9p
is not liable to.conviction for an offence against the section if he proves “thif
the act constituting the offence was done ... in pursnance of a duty imposeg
on him by or under any Act” (s 98(3)(b)). The duty imposed upon o
companics by the relevant licences is, in our opinion, a duty imposed by ¢
under the Forestry Act and therefore the taking or killing of protected fauni
within s 98 would not give rise to a conviction for an offence. {

The position is, however, different in respect of s 99, That section relates
to endangered fauna. Section 99(3) provides that where the provisions of an
Act or instrument under an Act “authorise or require anything to be done
that would constitute an offence” under s 99(1), “the provisions of this -
section prevail”. That means that, notwithstanding that what was done may
have been done pursuant to another Act, the taking or killing of endangered
fauna will constitute an offence under s 99, Therefore, what is here proposed
by the Forestry Commission will involve, at least, the commission of an
offence by the logging companies under s 99,

3. Should declarations be made?

Stein ¥ declared that “... the proposed logging and roading activities by
the respondents and their servants, agents, licensees or contractors ... are
likely to disturb or injure” endangered species “in breach of section 99...7.

The Solicitor-General, Mr Mason QC, referred to the submission which

had been made that, if the present proposals of the Forestry Commission are |

seen as involving a breach of 599, logging activities in State forests
throughout New Sonth Walés and, it may be, in other areas will be brought
to an end. It was, it would appear, accepted that logging activities in forests,
no matter how carefully planned aod carried out, will involve the taking
and/or killing of protected fauna within the terms of at least s 99 of the
National FParks and Wildlife Aet. IF this be so it is, of course, a consequence
of particular seriousness. But this Court is not in a position to determine, nor
has it been asked to determine formally whether it is so. However, in view of
the suggestions which have been made before Stein J and, if and in so far as
they have been made before this Court, it is proper to indicate the nature
and extent of what is involved i this decision.
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respect of the restrictions imposed

by, inter alia, s 98 and s 99, the
Parh'ame]lt made particular provision

for the relationship between the

Secondly, the Parliament, by what it provided, drew a carefu! distinetion,
o doubt on policy grounds, between the protection given to endangered
ecies and that given to other “protected fauna”, It chose, no doubt as a
atter of policy, to provide that the powers given by “any other Act or
trument under any other Act” should be restricted by the Proscriptions in
of endangered fauna set forth in §99(1). The isi

it is to be emphasised that the ‘prokhibition upon the taking or
g of endangered fauna enacted by 599(1) is not absolute, In the
vant sense, the effect of the Act is to place the protection of such fauna
2 the control of the Director of Natfonal Parks and Wildlife. The Act
t licences of various kinds in respect of fauna,

ent to, for example, the provisions of Pt 9 and

Director to authorise PEIsons

are in such a form that it would be difficult or fmpossible for a
Misent or anthority to be fram :

ed but, in our opinion, a properly
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drawn proposal for logging would, in genoral, fall within the relevai;
of the Director. '

Fourthly, this is a case appropriate for the making of a declargs;,
are circumstances in which, by reason of the generalily of the g
-sought or otherwise, it is inappropriate that the declaratory
excrcised. But in this case the acts which are proposed 1o be dope ¢
to the Forestry Commission’s proposals are appropriately clear ang g
formulated and the Court may therefore properly declare whether
or are not in breach of particular statutory provisions: see The Cp
weaith v Sterling Nicholas Duty Free Pty Ltd (1972) 126 CLR 297, Th
of declaration which is to be made will be framed accordingly,

Fifthly, it is not necessary or appropriate that- formal irjuneti
granted against the doing of acts pursuant to those proposals, Whe
Crown or a statutory authority of the present kind is involved, it is or
appropriate that the relief

aw: see Cantarella v Egg and
Pulp Marketing Board for the State of New South Wales [1973] 2 NSWLR 3
at 382-385 and the cases there referred to. In the present case, licences
been granted to individual lopging companies some at least of which
parties to the present proceeding. Those companies have, before this Coj
tak

specific orders in relation to the Commission, to these or to other logging
companies.. .

Sixthly, it would no doubt be open to the Director, in copsidering whether
and to what extent he should gramt a comsent or authority, to take ino
account the proposals for logging made by the Forestry Commission and the
precautions proposed to be ohserved in the carrying out of those proposals.
It would, for example, be open to the Director to authorise the taking or
killing of relevant fauna to the extent involved in carrying out, in a specified
way, particolar logging proposals. It has been said in argument (hat the
proposals made by the Forestry Commission have been the subject of
examination, under the Environmenial Planning and Assessment Act 1979
(NSW) or otherwise. The form of the proposals made by the Forestry
Commission and the stipulations to be made in respect of the carrying out of
them would, within the terms of the National Parks and Wildlife Act, be a
matter for consideration by the Director, ’

Upon the basis of the matters put before this Court during argnment, it
would appear appropriate for a declaration to be made in the following
form: (a) That the acts done 1o carry out the proposals now made by the
Forestry Commission of New South Wales for logging and roading activities
in compartments 180, 198 and 200 of Chaehindi State Forest will cause the
taking or killing of certain endangered species within Schedule 12 of the
National Parks and Wildlife Act 1974 in breach of s 99 of that Act.

However, the Court will reserve leave to the parties to apply to arguc the
form of the declaration to be made. If notice is not given 1o the Court within
seven days of delivery of this judgment that such is desired, the declaration
set forth will take effect as from the date of delivery of this judgment.
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