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Federal Court, Martineau J—Vancouver, June 19, 20, 21; Ottawa, September 25, 2007.

Environment — Applicant challenging legality of decisions, actions by responsible authorities
In conducting environmental assessment (EA) of mining project under Canadian Environmental
Assessment Act (CEAA) — In conducting EA under CEAA, federal authorities shall exercise
powers in manner that protects environment, human health, applies precautionary principle —
Project initially considered to be comprehensive study review under CEAA, then changed to
CEAA screening level review — CEAA, s. 21, asamended in 2003, making public consultation
mandatory where project described in comprehensive study list — In sidestepping statutory
requisites in CEAA, s. 21, in guise of decision to rescope project, responsible authorities
exceeded statutory powers, committed reviewable error.

Administrative Law — Judicial Review — Grounds of Review — Judicial review of decisions,
actions by responsible authorities in conducting environmental assessment (EA) of mining
project under Canadian Environmental Assessment Act (CEAA) — Whether responsible
authorities under legal duty to conduct comprehensive study, to consult public prior to taking
course of action decisionin respect of Project— Under CEAA, s. 21, comprehensive study must
be conducted in case of project described in comprehensive study list (CSL) — Where project
described in CSL, responsible authority must ensure public consultation with respect to, inter
alia, proposed scope of project for purposes of EA — Responsible authorities having no
discretion to rescope project in order to avoid public consultation implications of CEAA, s. 21
— In sidestepping statutory requisites of s. 21, in guise of decision to rescope project,
responsible authorities exceeded statutory powers, committed reviewable error — Application
allowed.
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Constitutional Law — Distribution of Powers— Proposed minedevel opment falling under heads
of local works, undertakings, property and civil rights, mattersof purely local nature, thus under
provincia jurisdiction— Also attracting Parliament’ sjurisdiction over water resources, fisheries
— Under Canadian Environmental Assessment Act, s. 5(1), environmental assessment required
for “project” if “federal authority” proponent of project.

Practice— Parties— Standing — Proponent of mining project challenging applicant’ s standing
— Public interest standing granted only if meeting tri-partite test of serious issue, genuine
interest, no other reasonable, effective manner in which issue may be brought to Court —
Compliance with Canadian Environmental Assessment Act raising serious, justiciable question
of law — Applicant, coalition representing 20 groups, demonstrating real, continuing interest in
problems associated with mine development — Showing more than mere bona fide interest,
concern about social, environmental issues— Standing accorded to applicant under doctrine of
public interest.

Thiswasan application for judicial review challenging the legality of decisionsor actionstaken
by the Department of Fisheries and Oceans (DFO) and Natural Resources Canada (collectively
theresponsible authorities) in conducting an environmental assessment (EA) of amining project
under the authority of the Canadian Environmental Assessment Act (CEAA). The applicant, a
federally registered non-profit society, is principaly interested in the environmental, social,
economic, health and cultural effects of mining, in particular on indigenous peoples. Red Chris
Development Company Ltd. (RCDC) (the proponent) wishesto devel op an open-pit mining and
milling operation for the production of copper and gold in the form of copper concentratesfrom
depositslocated in northwestern British Columbia. The contemplated mine and mill, aswell as
associated works and activities related to the Project, fall under the heads of local works and
undertakings, property and civil rights, and matters of apurely local nature, and are thus under
thejurisdiction of the Provinceof British Columbia. It a so attracts Parliament’ sjurisdiction over
water resourcesand fisheriessinceit contemplatesthe construction of barriersand seepagedams,
water supply and associated works, and of a tailings management facility as well as a water
diversion system. The Project was therefore subject to the requirement of an EA under both the
Environmental Assessment Act (the provincial Act) andthe CEAA. An EA under the CEAA can
only be conducted with respect to a“project” and there must be a*“federal authority” involved.
In the case at bar, an EA was mandatory under paragraphs 5(1)(c) and 5(2)(a) of the CEAA. In
conducting an EA under the provisions of the CEAA, al bodies subject to the provisions of this
Act, including federal authorities and responsible authorities shall exercise their powersin a
manner that protects the environment and human health and appliesthe precautionary principle.
In November 2003, the British Columbia Environmental Assessment Office (BCEAO) issued
an order pursuant to section 10(1)(c) of theprovincial Act stating that the Project wasreviewable
and that an environmental assessment certificate would be required prior to the Project
proceeding. The Project wasinitially considered to be acomprehensive study review under the
CEAA and then changed to a CEAA screening level review. In July 2005, BCEAQO' s Executive
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Director recommended that an environmental assessment certificate be granted and one month
later, an assessment certificate was issued by the provincial ministers. The federal environment
assessment processwasformally triggered when, in May 2004, two applicationswere submitted
to DFO under subsection 35(2) of the Fisheries Act to cover the proposed construction of starter
dams and the stream crossing. DFO concluded that an EA of the Project was required under
section 5 of the CEAA. In a letter dated March 11, 2005, DFO informed BCEAO that the
responsi bleauthoritieshad “ determined the scope of project for the purposesof an environmental
assessment under the CEAA in relation to the Red Chris Project.” On May 2, 2006, the
responsible authorities took a course of action under the purported authority of paragraph
20(1)(a) of the CEAA and determined that the Project “as scoped” by them was not likely to
cause “significant adverse environmental effects.”

Themainissuewaswhether theresponsibleauthoritieswererequired by section 21 of the CEAA
to conduct a comprehensive study and to consult the public prior to taking a course of action
decision in respect of the Project.

Held, the application should be allowed.

Two preliminary issues were raised by the respondents. First, the proponent and the Attorney
General contended that the applicant did not file its application in a timely manner. This
application for judicial review of the course of action decision was not time-barred sinceit was
served and filed within 30 days of the communication of the course of action decision. Second,
the proponent challenged the applicant’ s standing. Standing will be granted to a public interest
group who wishes to challenge the exercise of administrative authority, as well as legislation,
wherethefollowing tri-partite test ismet: aseriousissueisraised, the applicant showsagenuine
interest, and thereisno other reasonabl e and effective manner in which theissue may be brought
to the Court. In applying thistri-partite test, the words “ directly affected” in subsection 18.1(1)
of the Federal Courts Act should not be given arestricted meaning. Compliance with the CEAA
raised a serious and justiciable question of law. The applicant also showed agenuineinterest in
the issues raised herein. More than a mere bona fide interest and concern about social and
environmental issuesis necessary to obtain public interest standing. Asacoalition representing
approximately 20 groups that express acommunal concern, which has demonstrated areal and
continuinginterest in the problemsassoci ated with mine devel opment, the applicant satisfied this
requirement. Public interest standing should be accorded where the applicant has a genuine
interest and there is no evidence of others with a genuine interest that could reasonably be
expected to bring achallenge. The applicant was the only one to demonstrate sufficient interest
or the means to launch this judicial review. Therefore, standing was accorded to the applicant
under the doctrine of public interest.

Once an EA has been “triggered” pursuant to section 5 of the CEAA, the issue is whether a
responsible authority has jurisdiction to rescope aproject listed in the comprehensive study list
(CSL) inamanner that will prevent it from conducting acomprehensive study. Section 14 of the
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CEAA provides that there are four types of environmental assessments. screening,
comprehensive study, mediation and assessment by areview panel. Section 21 of the CEAA,
which was substantially amended in 2003 by Bill C-9, providesthat acomprehensive study must
be conducted in the case of a project mentioned on the CSL. Establishing the scope of a project
to be assessed is a very fact-specific endeavour which requires a careful examination of the
works that are being carried out in relation to the project in question. Subsection 15(1) of the
CEAA, which the respondents invoked to sustain the legality of the decisions or actions taken
by the responsible authorities, provides that the scope of the project in relation to which an EA
isto be conducted is determined by the responsible authority; where the project isreferred to a
mediator or review panel, the scope is determined by the Minister of the Environment, after
consulting with the responsible authority. The interpretation of section 15 has been the subject
of significant judicial consideration.

Thereal issueinthiscasewaswhether the responsible authorities could legally refuseto conduct
a comprehensive study on the grounds that the Project as rescoped by them did not include a
mine and milling facility anymore. According to subsection 21(1) of the CEAA, where aproject
is described in the CSL, the responsible authority must now ensure public consultation with
respect to the proposed scope of the project for the purposes of the EA, the factors proposed to
be considered in its assessment, the proposed scope of those factors and the ability of the
comprehensive study to address issues relating to the project. According to The Canadian
Environmental Assessment Act: Responsible Authority’ sGuide, 1994 (theguidelines), large-scale
projects, likethe present one, with potentially significant environmental effectsidentified onthe
CSL will usualy undergo the rigorous assessment of a comprehensive study. Once public
consultation is required under section 21 of the CEAA, it cannot be avoided by narrowing the
scope of the project in order to reduce it to the level of ascreening. No provision in the CEAA
empowersthe Minister of Environment or aresponsibleauthority to downgradeacomprehensive
study to a screening. Once a tracking decision had been made requiring the project to undergo
a comprehensive study, the responsible authorities did not have the discretion to rescope the
project in such amanner asto avoid the public consultation implications of section 21. To allow
them to do so would violate not only the plain meaning of the legislation in question, but also
the spirit of the entire legislative scheme, as amended, which is designed to foster public
participation for projects with significant potential environmental repercussions. The Federal
Court of Appeal decision in Prairie Acid Rain Coalition v. Canada (Minister of Fisheries and
Oceans) (the TrueNorth decision) isof limited applicability to the present casewherean analysis
of section 21 of the CEAA asit now readsisof central importance to the resolution of theissues
raised by the applicant. That decision wasissued in consideration of theformer section 21 which
did not refer to the* proposed scope” of aproject. The TrueNorth decision was not binding to the
extent that it wasdeciding i ssues outsidethe particular context of sections5 and 15 of the CEAA.
It does not apply to assessments commenced after October 2003 pursuant to section 21 of the
CEAA. DFO correctly determined in the initial tracking decision of May 2004 that the Project
would require acomprehensive study level review based on a proposed ore production capacity
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of up to 50 000 tonnes/day which exceedsthethreshold of 600 tonnes/day under paragraph 16(c)
[of the Schedul€e] to the CSL Regulations. In sidestepping statutory requisites mentioned in
section 21 of the CEAA, in the guise of a decision to rescope the Project, the responsible
authorities acted beyond the ambit of their statutory powers. They committed areviewable error
which culminated in the communication of the course of action decision, by deciding to forego
the public consultation process that the Project was statutorily mandated to undergo under
subsection 21(1) of the CEAA. There was no public consultation by the responsible authorities
prior to the taking of the course of action decision with respect to the draft screening report.
Setting aside the course of action decision will therefore endorse a fundamental purpose of the
CEAA which premises that public participation is meant to improve the quality and influence
the outcome of an EA.

statutes and regulations judicially
considered

An Act to amend the Canadian Environmental Assessment Act, S.C. 2003, c. 9, ss. 12, 29.

Bill C-9, An Act to amend the Canadian Environmental Assessment Act, 2nd Sess., 37th
Parl., 2002.

Bill C-19, An Act to amend the Canadian Environmental Assessment Act, 1st Sess., 37th
Parl., 2001.

Canada-British Columbia Agreement for Environmental Assessment Cooperation (2004),
clauses 11, 14, 20.

Canadian Environmental Assessment Act, S.C. 1992, c. 37, ss. 2(1) “comprehensive
study” (as am.by S.C. 2003, c. 9, s. 1), “comprehensive study list”, “exclusion
list” (asam. idem), “federal authority” (asam. idem), “interested party”, “ proj ect”
(as am.by S.C. 1993, c. 34, s. 18(F)), “responsible authority”, “screening”,
“screening report”, 3, 4(1) (asam.by S.C. 1994, c. 46, s. 1; 2003, c. 9, s. 2), 5,
7 (asam. idem, s. 3), 11(2), 12(1),(3),(4) (asam. by S.C. 1993, c. 34, s. 20(F)),
(5), 12.1 (asenacted by S.C. 2003, c. 9, s. 7), 12.3(c) (as enacted idem), 12.4 (as
enacted idem), 13, 14, 15 (asam. by S.C. 1993, c. 34, s. 21(F)), 16 (asam. idem,
S. 22(F)), 16.1 (as enacted by S.C. 2003, c. 9, s. 8), 16.2 (as enacted idem), 16.3
(as enacted idem), 18 (as am.by S.C. 1993, c. 34, , s. 23(F); 2003, c. 9, s. 9), 20
(asam. idem, s. 11), 21 (asam. by S.C. 1993, c. 34, s. 26(F); 2003, c. 9, s. 12),
21.1 (asenacted idem), 21.2 (asenacted idem), 22, 23(1) (asam. idem, s. 13), 25,
28 (asam. by S.C. 1998, c. 25, s. 162), 29 (asam.by S.C. 2003, c. 9, s. 14), 32 (as
am. idem, s. 15(F)), 37 (as am.by S.C. 1993, c. 34, s. 29(F); 1994, c. 46, s. 3;
2003, c. 9, s. 17), 55(1) (asam. idem, s. 25), 55.1(2)(a) (as enacted idem), (c) (as
enacted idem), 58(1)(i) (asam. idem, s. 28), (1.1) (asenacted by S.C. 1994, c. 46,
S. 4; 2003, c. 9, s. 28), 59 (asam. by S.C. 1994, c. 46, s. 5; 2003, c. 9, s. 29), 61.

Canadian Environmental Protection Act, R.S.C., 1985 (4th Supp.), c. 16.

Comprehensive Study List Regulations, SOR/94-638, ss. 3, Sch., ss. 9, 16.
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Constitution Act, 1867, 30 & 31 Vict., ¢c. 3 (U.K.) (as am. by Canada Act 1982, 1982, c. 11
(U.K.), Schedule to the Constitution Act, 1982, Item 1) [R.S.C., 1985, Appendix |1, No. 5], ss.
91(1A),(10),(12),(24),(27), 92(10),(13),(16).
Environmental Assessment Act, R.S.B.C. 1996, c. 119.
Environmental Assessment Act, S.B.C. 2002, c. 43, ss. 8, 10(1)(c), 11.
Exclusion List Regulations, SOR/94-634.
Explosives Act, R.S.C., 1985, c. E-17, s. 7 (asam. by S.C. 1993, c. 32, s. 4).
Federal Courts Act, R.S.C., 1985, c. F-7, ss. 1 (asam. by S.C. 2002, c. 8, s. 14), 18.1(1)
(asenacted by S.C. 1990, c. 8, s. 5), (2) (as enaced idem; 2002, c. 8, s. 27).
FisheriesAct, R.S.C., 1985, c. F-14, ss. 25 (asam. by S.C. 1991, c. 1, s. 6), 35, 36(3),(5).
Forest Act, R.S.B.C. 1996, c. 157.
Forest Practices Code of British Columbia Act, R.S.B.C. 1996, c. 159.
Inclusion List Regulations, SOR/94-637, Sch., Part V11, ss. 42, 43, 44, 45, 46, 46.1 (as
enacted by SOR/99-436, s. 14), 47.
Law List Regulations, SOR/94-636, Sch. |, Part |, items5, 6, Sch. 11, item 5.
Metal Mining Effluent Regulations, SOR/2002-222, ss. 1(1) “Act”, “deleterious
substance’, “effluent” (as am.by SOR/2006-239, s. 1), 2(1), 4, 6-28, 27.1 (as
enacted by SOR/2006-239, s. 14), Sch. 2, 4.
National Energy Board Act, R.S.C., 1985, c. N-7.
Navigable Waters Protection Act, R.S.C., 1985, ¢. N-22, s. 5(1).
Mines Act, R.S.B.C. 1996, c. 293.
Prescribed Time Limits Regulation, B.C. Reg. 372/2002, s. 3.
Public Consultation Policy Regulation, B.C. Reg. 373/2002, s. 7.

Regul ations Respecting the Coordination by Federal Authorities of Environmental Assessment
Procedures and Requirements, SOR/97-181, s. 8.

Reviewable Projects Regulation, B.C. Reg. 370/2002, Part 3.

Secies at Risk Act, S.C. 2002, c. 29, ss. 5, 6, 79(1),(2), Sch. 1.
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30C.E.L.R.(N.S) 1; 170 F.T.R. 161 (F.C.T.D.); Bowen v. Canada (Attorney General), [1998]
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[2008] 3R.C.F. MINES ALERTE CANADA C. CANADA 91

(3d) 1; 1 N.R. 225; Minister of Justice of Canada et al. v. Borowski, [1981] 2 S.C.R. 575;
(1981), 130D.L.R. (3d) 588; [1982] 1 W.W.R. 97; 12 Sask. R. 420; 64 C.C.C. (2d) 97; 24 C.P.C.
62; 24 C.R. (3d) 352; 39 N.R. 331; Canadian Council of Churches v. Canada (Minister of
Employment and Immigration), [1992] 1 S.C.R. 236; (1992), 88 D.L.R. (4th) 193; 2 Admin. L.R.
(2d) 229; 5 C.P.C. (3d) 20; 8 C.R.R. (2d) 145; 16 Imm. L.R. (2d) 161; 132 N.R. 241, Friends of
the Island Inc. v. Canada (Minister of Public Works), [1993] 2 F.C. 229; (1993), 102 D.L.R.
(4th) 696; 10 C.E.L.R. (N.S.) 204; 61 F.T.R. 4(T.D.); Sunshine Village Corp. v. Superintendent
of Banff National Park (1996), 44 Admin. L.R. (2d) 201; 20 C.E.L.R. (N.S.) 171; 202 N.R. 132
(F.C.A.); SerraClub of Canadav. Canada (Minister of Finance), [1999] 2 F.C. 211, (1999), 13
Admin. L.R. (3d) 280; 157 F.T.R. 123 (T.D.); Haida Nation v. British Columbia (Minister of
Forests), [2004] 3S.C.R. 511, (2004), 245 D.L.R. (4th) 33; [2005] 3W.W.R. 419; 206 B.C.A.C.
52; 36 B.C.L.R. (4th) 282; 19 Admin. L.R. (4th) 195; 11 C.E.L.R. (3d) 1; [2005] 1 C.N.L.R. 72;
327 N.R. 53; 26 R.P.R. (4th) 1; 2004 SCC 73.

authors cited

British ColumbiaEnvironmental Assessment Office. Red ChrisPorphyry Copper-Gold Project
Assessment Report, July 22, 2005, online <http://www.eao.gov.
bc.calepic/output/html/deploy/epic_document_238 20678.html>.

Canadian Environmental Assessment Agency. Guide to the Preparation of a Comprehensive
Study for Proponents and Responsible Authorities, online
<http://www.ceaa.gc.ca/013/0001/0003/comps_e.htm>.

Canadian Environmental Assessment Agency. The Canadian Environmental Assessment Act:
Responsible Authority' s Guide. Ottawa: Minister of Supply and Services Canada, 1994.

APPLICATION for judicial review challenging the legality of decisions or actionstaken by the
Department of Fisheries and Oceans and Natural Resources Canada in conducting an
environmental assessment of a mining project under the authority of the Canadian
Environmental Assessment Act. Application allowed.

appearances:

Lara Tessaro and Ryan Fritsch for applicant.

Ward Bandey and Lorne D. Lachance for respondents Minister of Fisheries and Oceans,
Minister of Natural Resources and Attorney General of Canada.

Brad Armstrong, Q.C., and Jude Samson for respondents Red Chris Devel opment Company Ltd.



92 MININGWATCH CANADA V. CANADA [2008] 3 F.C.R.

and bcMetals Corporation.

solicitors of record:
Serra Legal Defence, Vancouver, for applicant.

Deputy Attorney General of Canada for respondents Minister of Fisheriesand Oceans, Minister
of Natural Resources and Attorney General of Canada.

Lawson Lundell LLP, Vancouver, for respondents Red Chris Development Company Ltd. and
bcMetals Corporation.

The following are the reasons for order and order rendered in English by
MARTINEAU J..
|—INTRODUCTION

[1] Red Chris Development Company Ltd. (RCDC), awholly owned subsidiary of bcMetals
Corporation (bcMetals) (collectively the proponent), wishesto devel op an open-pit mining and
milling operation for the production of copper and gold in the form of copper concentrates from
depositslocated in northwestern British Columbia. This proposed mine development is known
asthe “Red Chris Porphyry Copper-Gold Mine Oroject” (the Project).

[2] MiningWatch Canada (the applicant) is a federally registered non-profit society.
Functioning asacoalition of member organizations, the applicant is principally interested in the
environmental, social, economic, health and cultural effects of mining, in particular its effects
on indigenous peoples.

[3] The applicant challenges the legality of decisions or actions taken by the Department of
Fisheries and Oceans (DFO) and Natural Resources Canada (NRCan) in conducting the
environmental assessment (EA) of the Project under the purported authority of variousprovisions
of the Canadian Environmental Assessment Act, S.C. 1992, c. 37, as amended (the CEAA).

[4] TheMinister of Fisheriesand Oceansand theMinister of Natural Resourcesarerepresented
in this proceeding by the Attorney General of Canada (collectively the Crown). The proponent
and the Crown arerespondentsin thisjudicial review application (collectively the respondents).
The respondents support the decisions or actionstaken by the DFO and NRCan (collectively the
responsible authorities or the RAS).
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[5] For thereasonsbelow, | have decided to allow the present application. Current legislative
and regul atory provisionsmentioned in the present reasonsfor order arereproduced in Appendix
“A”.

[I—THE PROJECT

[6] The“Red Chris property” is the sole asset of RCDC and consists of mineral claims that
cover an areaof approximately 110 square km surrounding the proposed mine site. It islocated
withinthe Tahltan Nation traditional territory, in asparsely populated areawhichisabout 18 km
southeast of the village of Iskut, 80 km south of Dease Lake and 450 km north of Smithers.

[7] Moreparticularly, the proposed mineissituated on aterracelocated onthe Togadin Plateau
on the boundary of two regional watersheds. the Klappan and Iskut River. The Project siteis
divided by White Rock Canyon Creek flowing into Coyote Creek and the Iskut River to the
northwest; Quarry Creek, flowing into the Klappan River to the northeast; and the Trail Creek
system draining to the south through Kluea and Todagin Lakes and the Iskut River.

[8] The Project falls within the Togadin Resource Management Zone of the Cassiar
Iskut-Stikine Land and Resource Management Plan (CIS-LRMP), which recognizes mineral
exploration, mine devel opment and mine access as appropriate activities.

[9] TheProject isbased on the mill production rate of 30 000 tonnes of ore per day for sale to
the export market, over a projected mine life of 25 years. The mine site would be accessed by
anew long access road which would intersect highway 37 on the south side by Coyote Creek.
The 550 tonnes of concentrate produced per day at the mill would be transported to the deep-sea
port of Stewart situated about 200 km to the south of the proposed development. The Project is
expected to require 228 million in capital expenditures and would generate 250 direct full-time
jobs.

[10] Apart from the Project, current or reasonable foreseeable projects and mining activities
inthisareainclude: the Galore Creek project, an open-pit mine that would process up to 60 000
tonnes per day of ore and produce up to 2 000 tonnes per day of gold-copper concentrate; the
existing Tom McKay Lake waste rock and tailings project, near the Eskay Creek mine; the
current and proposed K emess North and existing K emess South proj ects; and the M ount Klappan
project.

[11] The power requirements for the Project are estimated at 37 megawatts (mw). Currently,
the nearest existing source of power is BC Hydro's substation located at Meziadin Junction,
approximately 220 km south of the proposed mine site. RCDC proposes the construction of a
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new power line that would run parallel to the proposed new mine access road and link with the
anticipated BC Hydro power line. RCDC has made acommitment not to begin construction until
there is a commitment by the Province to build the power line.

[12] The proposed mining operation is a conventional shovel and truck open-pit mine. Blast
holeswill beloaded with bulk explosives. Mine explosiveswould be stored in two separate areas
closeto the open pit. The explosivesfacilities would comprise apowder magazine, an emulsion
tank with a 20 000 kg capacity, silos holding ammonium nitrate, and an explosives plant and
garage (the explosives factory and magazine).

[13] Itisexpected that open-pit mining would continue at arate of 10.95 million tonnes (mt)
of ore per year for 17 years, after which low-grade ore recovered from the stockpile would be
processed for the remaining eight years. Plant design would be based on a standard porphyry
copper flow sheet employing Semi-Autogenous Grinding (SAG) and ball milling, flotation,
regrinding, thickening and filtering to produce a concentrate for export with a moisture content
of 8%. The Project would produce atotal of 1.85 billion pounds of copper and 1,187,000 ounces
of gold contained in concentrate.

[14] During the lifetime of the mine, the owner or operator would be depositing a deleterious
substance (tailings) into atailingsimpoundment area(TI1A). The site proposedisin aY -shaped
valley approximately 3.5 km northeast of the Red Chris’ deposit. Construction of three dams
would be required at the south, north, and the northeast arms of the valley. The total catchment
areafor the tailings impoundment including diverted areas would be around 2700 ha. The total
diverted area would be around 1100 ha.

[15] During operations, water from the TIA would be discharged into Quarry Creek and
following closure, water would be discharged into the unnamed Creek bel ow the Northeast Dam.
Flows in Quarry Creek would likely increase by a predicted 119%. In the post-closure period,
both water quantity and quality within Quarry Creek are predicted to return to pre-devel opment
conditions, as discharges from the TIA would then be released around the Northeast Dam into
Northeast Arm Creek. Flow changesin the creek system downstream of the Northeast Dam are
expected to besmall during the mining operation but will increase substantially following closure
due to the release of runoff water from the TIA through the Northeast Dam. In the post-closure
period, the tailings impoundment overflow through the Northeast Dam is expected to increase
the new annual discharge by 157%.

[16] The proposed TIA would adversely affect some fish habitat, watercourses and aquatic
resources. The two beaver dam colonies within the TIA site would be displaced from the TIA
site during mine operations, aswould mink, waterfowl and Western Toad, with the potential for
their gradual return after reclamation of the site following mine closure. The water quality may
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also be affected by acid rock drainage and metal leaching (ARDS/ML), anatural geologic event
caused by the oxidation of acid rocks. Subsequent metal |eaching and acidic runoff may reduce
local water quality in the receiving environment if management of materials and treatment of
runoff is not undertaken.

[17] All wasterock generated by the Project would be placed within the north waste rock dump
by the operator of the mine. The north dump has been sited by RCDC so that all drainage from
the dumpsite would gravity-flow into the TIA during the mine's operation and life. The TIA
would operate under a surplus water balance requiring the discharge of water to the receiving
environment. Over the operating life of the mine (years 1 through 18) the amount of excesswater
to be discharged in the environment has been estimated by RCDC to average 6 million m* per
year (16 400 m® per day). I n the post-closure period, the amount of water to be discharged to the
receiving environment would be 13 million m® per year (35 600 m® per day). RCDC would treat
or otherwise manage the excess-tailings impoundment water to be released to the receiving
environment, if necessary. During themine' soperation life, the excesswater to bereleased from
the proposed tailings impoundment would be discharged by pump and pipeline to the north of
the impoundment into the upper reaches of Quarry Creek that drainstoward the Klappan River.

[1I—REQUIREMENT OF AN ENVIRONMENTAL ASSESSMENT (EA)
A. Divided Authority

[18] The contemplated mine and mill, aswell as associated works and activities related to the
Project, all fall under the heads of local works and undertakings, property and civil rights, and
matters of a purely local nature, and are thus under the jurisdiction of the Province of British
Columbia (subsections 92(10), (13) and (16) of the Constitution Act, 1867, 30 & 31 Vict., c. 3
(U.K.) (asam. by Canada Act 1982, c. 11 (U.K.), Schedule to the Constitution Act 1982, Item
1) [R.S.C., 1985, Appendix I, No. 5] (the Constitution Act, 1867)).

[19] However, theeffect of the Supreme Court decisionin Friendsof the Oldman River Society
v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, isto confer on Parliament the power to
provide for an environmental impact assessment in any matter within federal jurisdiction. This
includes, among other matters, navigation (subsection 91(10)), fisheries (subsection 91(12)),
federal public lands and Indian reserves (subsections 91(1A) and 91(24)), international and
interprovincial rivers, interprovincial and international transportation and communication
(paragraph 92(10)(a)), and the activities of industries within federal jurisdiction (section 91,
opening words and paragraphs 92(10)(a), (b) and (c)).

[20] Indeed, in Friendsof the Oldman River Society, above, the dam on the Oldman River had
an effect on navigable waters, fisheries and lands reserved for the Indians (there was an Indian
reserve downstream from the dam site). These effects justified a wide-ranging environmental



96 MININGWATCH CANADA V. CANADA [2008] 3 F.C.R.

assessment encompassing the impact of the dam on those three subject matters, as well as any
other federal mattersthat turned out to beimplicated. Parliament had the power to providefor an
environmental assessment as an incident of any institution or activity that was otherwise within
federal jurisdiction. Moreover, “ the scope of the assessment isnot confined to the parti cular head
of power under which the Government of Canada has a decision-making responsibility”
(emphasisadded) [at pages 72-73]. On the other hand, the Province also had authority to provide
for environmental impact assessment of the project, both under provincial powers over natural
resources and property and civil rights and also by virtue of its power to spend money.

[21] That being said, the criminal law power under subsection 91(27) of the Constitution Act,
1867 provides broad power to Parliament to prohibit activities that are harmful to the
environment. This power has been used to uphold the Canadian Environmental Protection Act,
R.S.C., 1985 (4th Supp.), c. 16, which establishesaregul atory structurefor theidentification and
control of toxic substances (R. v. Hydro-Québec, [1997] 3 S.C.R. 213).

B. Particular Aspects

(1) Protection of fish habitat

[22] In the present case, the proposed mine development contemplates the construction of
barriers and seepage dams, water supply and associated works, and of a tailings management
facility as well as a water diversion system. This attracts Parliament’ s jurisdiction over water
resources and fisheries. Indeed, the Fisheries Act, R.S.C., 1985, c. F-14, as amended (the
Fisheries Act) deals with the protection of fisheries and fish habitat. The two primary sections
of theFisheries Act that deal with environmental protection are section 35, protecting fish habitat
and subsection 36(3), prohibiting the deposit of any “ deleterious substance” in water frequented
by fish unless the deposit is authorized by regul ations made by the Governor in Council.

[23] Apart from the contemplated harmful alteration, disruption or destruction of fish habitat
(HADD), which requires an authorization from the Minister of Fisheries and Oceans pursuant
to subsection 35(2) of the Fisheries Act, once the mine and mill will bein operation, deleterious
substances (tailings) arelikely to be deposited in water frequented by fish. The metalswill come
from milling operations, and from the preci pitation runoff and groundwater draining through the
north waste dump and across and through the exposed rock and the open-pit walls.

[24] Moreover, over time, asignificant proportion of the waste rock in the north waste dump
and in the exposed wall rock is expected to become acidic, generating increased concentrations
of metal contaminantsthat will require treatment to produce an acceptable quality of effluent for
release to receiving waters.

[25] TheMetal Mining Effluent Regulations, SOR/2002-222, asamended (theMMER) applies
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in respect of minesthat exceed thethreshold of an effluent flow rate of 50 m® per day and deposit
a“ deleterious substance” in any water or place referred to in subsection 36(3) of the Fisheries
Act (subsection 2(1) of the MMER). The substances are set out in column 1 of Schedule 4 of the
MMER and any acutely lethal effluent is prescribed as del eterious substances.

[26] Subsection 1(1) of theMMER definesan“effluent” as* an effluent—minewater effluent,
milling facility effluent, tailings impoundment area effluent, treatment pond effluent, treatment
facility effluent other than effluent from a sewage treatment facility, seepage and surface
drainage—that containsadel eterious substance.” Pursuant to section 4 of the MM ER, the deposit
of the deleterious substance in an effluent must not exceed certain levels of concentration and
thedepositisconditional onthe owner or operator complying with sections6to 27 of theMMER
which prescribes effluent monitoring conditions. In the present case, RCDC recognizes that the
MMER would apply and that monitoring will be necessary under the MMER if the Project is
carried forward.

[27] Inparticular, section 6 of theMMER prohibitsan owner or operator of amineto combine
an effluent with water or any other effluent for the purpose of diluting the effluent beforeit is
deposited. However, the prohibition mentioned at section 6 of the MMER does not apply, and
the owner or operator of a mine may deposit or permit the deposit of waste rock on an effluent
that contains any concentration of deleterious substance into a TIA that is awater or place set
out in Schedule 2 of the MMER. Again, such authority to deposit will be conditional on the
owner or operator complying with sections 7 to 28 of the MMER.

[28] In British Columbia, there are three TIAs currently mentioned in Schedule 2 of the
MMER: South Kemess Creek; Albino Lake and Tom McKay Lake. Therefore, an amendment
by the Governor in Council will be required to add the headwaters of Trail Creek asaTIA.

[29] Moreover, section 27.1 [as enacted by SOR/2006-239, s.14] of the MMER (which came
into force on October 3, 2006), obliges the owner or operator of the mine to prepare a habitat
“compensation plan” for approval by the Minister of Fisheries and Oceans. The purpose of a
habitat compensation plan is to offset the loss of fish habitat resulting from the deposit of a
deleterious substance into the TIA. The basis of this requirement is DFO’s “Policy for the
Management of Fish Habitat” (1988). Key to this policy is the principle of “no net loss’ with
regard to works and undertakings. This policy has been applied to mining projects since 1986,
and habitat compensation agreements have been negotiated for a number of mining projects.

(2) Air-borne contaminants and other environ-mental risks

[30] Inthecaseat bar, potential sourcesof air-borne contaminantsfromthe Project includethe
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construction and operation of the TIA and the explosives factory. Indeed, in its material
submitted to the provincial and federal authorities, RCDC has identified air contaminants
generated by construction equipment, drilling, blasting, loading, hauling and grading associated
with construction of the tailings dams.

[31] Environmenta effectspertainingtotheexplosivesfactory and magazinearegenera safety
concerns, effluent management, waste handling, spill contingency and malfunction and accidents.
The explosives factory also has associated exhaust gases and potential fugitive dust generated
during construction by bulldozing, levelling, hammering, lifting and hauling equipment.

[32] Furthermore, licences will be required for the explosives factory and magazine
contemplated in the Project. Under federal statutory law, the Minister of Natural Resources may
issuelicencesfor factoriesand magazinesunder paragraph 7(1)(a) of the ExplosivesAct, R.S.C.,
1985, c. E-17, as amended (the Explosives Act). The Explosives Regulatory Division (ERD)
within NRCan al so i ssuesmechanical ammonium nitratefuel oil (AN/FO) certificates, whichare
granted to companies producing AN/FO with powered equipment to be discharged directly into
aborehole at aspecified location, mine or quarry owned by the company to which the certificate
Isissued.

(3) Endangered species

[33] 1n 2002, Parliament adopted comprehensive legislation binding on Her Majesty in right
of Canadaor a province to prevent wildlife species from being extirpated or becoming extinct,
to provide for the recovery of wildlife species that are extirpated, endangered or threatened as
a result of human activity; and to manage species of special concern to prevent them from
becoming endangered or threatened: the Species at Risk Act, S.C. 2002, c. 29, as amended
(SARA), sections 5 and 6.

[34] Pursuant to subsection 79(1) of the SARA, every person who isrequired by or under an
Act of Parliament to ensurethan an EA of aproject isconducted, must notify the Minister of the
Environment that a project islikely to affect alisted wildlife species or itsinitial habitat.

[35] Inthe case at bar, such notice was given to the Minister of the Environment by DFO in
February 2005. In this regard, the Western Toad, found within the proposed TIA site, islisted
in Schedule 1 of SARA.

[36] Accordingly, pursuant to subsection 79(2), the RAs must ensure that measures are taken
to avoid or lessen those effects and to monitor them. Further, these measures must be taken in
amanner that is consistent with any applicable recovery strategy and actions plans.
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C. Triggersto the EA of the Project

[37] In the case at bar, the Project is subject to the requirement of an EA under both the
Environmental Assessment Act, S.B.C. 2002, c. 43, asamended (theprovincial Act[or theEAA])
and the CEAA.

(1) Provincial triggers

[38] For the purposes of the present judicial review application, it is not necessary to undergo
a detailed analysis of al relevant provisions of the provincial Act except to note that under
section 8 of same, an environmental assessment certificate is required before a “reviewable
project” can proceed.

[39] Indeed, RCDC's proposal to construct, operate, dismantle and abandon the Project
constitutes a reviewable project, as contemplated by Part 3 of the Reviewable Projects
Regulation, B.C. Reg. 370/2002, as amended, because the proposed copper-gold mineisanew
facility with a production capacity of greater than 75 000 tonnes per year of mineral ore.

[40] Anenvironmental assessment certificate under the EAA; a permit under the Mines Act,
R.S.B.C. 1996, c. 293, as amended (the MA); a special use permit under the Forest Practices
Code of British Columbia Act, R.S.B.C. 1996, c. 159, asamended (the FPC); and alicenceto cut
under the Forest Act, R.S.B.C. 1996, c. 157, as amended (the FA) must be delivered or issued
by theresponsible provincial authoritiesfor the purpose of enabling the Project to be carried out
in whole or in part.

(2) Eederal triggers

[41] Under federal law, pursuant to subsection 5(1) of the CEAA, an EA isrequired for a
“project” if a“federal authority” isthe proponent of the project; providesfinancial assistanceto
enablethe project to be carried out; administersfederal lands or transfersthe administration and
control of those lands to a province for the purpose of enabling the project to be carried out; or
issues aprescribed permit or licence or grants aprescribed approval or takesany other action for
the purpose of enabling the project to be carried out in whole or in part.

[42] However, an EA is not required under section 5 of the CEAA where the project is
described inthe “exclusion list” (EL) found in the Exclusion List Regulations, SOR/94-634, as
amended (the ELR), made under paragraph 59(c)(ii) [as am. by S.C. 2003, c. 9, s. 29] of the
CEAA (seesection 7 [asam. idem, s. 3] of the CEAA). The EL appliesto the following general
areas. agriculture; electrical and nuclear energy; oil and gas pipelines; forestry; water projects,
transportation; national parks; national parksreserves; national historic sites; and historic canals.
The EL exempts projects with insignificant environmental effects from EAs. The project is not
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mentioned on the EL.

[43] Ascanbeseen, an EA under the CEAA can only be conducted with respect to a*“ project”
and there must be a“federal authority” involved. Both of these conditions are met in the present
case.

(a) Definition of “project”

[44] The Project has been fully described in the preceding section of the present reasons (see
above, I1— The Project). To summarize, the Project comprises the following undertakings: two
open pits; a mine camp, maintenance shop and associated works; a processing plant; a TIA and
associated-water diversion system; wasterock dump and low grade ore stockpiles; an explosives
factory and magazine; water supply and associated works; any off-site or on-site compensation
or mitigation projectsas may berequired; anew access and haul road and related infrastructure;
a new power line; any other physical works on facility activities included in constructing,
operating and decommissioning the above facilities.

[45] Inrelationtoa“physical work”, subsection 2(1) of the CEAA definesa“project” [asam.
by S.C. 1993, c. 34, s. 18(F)] as being “any proposed construction, operation, modification,
decommissioning, abandon-ment or other undertaking in relation to that physical work”
(emphasis added). Moreover, aproject can also be “ any proposed physical activity not relating
to a physical work that is prescribed or iswithin aclass of physical activitiesthat is prescribed
pursuant to regulations made under paragraph 59(b)” (emphasis added). The Project comes
within the scope of the definition of “project” found in subsection 2(1) of the CEAA.

[46] Inthisregard, the Inclusion List Regulations, SOR/94-637, as amended (the ILR), made
pursuant to paragraph 59(b) of the CEAA, sets out those physical activities and classes of
physical activities not relating to physical works which, nonetheless, must be considered as a
“project”. The broad areasto which the ILR appliesinclude: national parks and protected areas,
oil and gas projects; nuclear and related facilities; defence; transportation; waste management;
fisheries; floraand fauna; projectson Aboriginal lands; northern projects (Y ukon and Northwest
Territories); and forests. Part VI of the schedule entitled “Physical activities and classes of
physical activities’ (theIL [inclusion list]) deals with “fisheries’.

[47] More particularly, the IL applies to a number of activities carried out in the water body
or adjacent to awater body, which includes: (1) the harmful alteration, disruption or destruction
of fish habitat (HADD) by means of physical activities, or by means of draining or altering the
water levels of a water body, or by means of erosion control measures, that require the
authorization of the Minister of Fisheries and Oceans under subsection 35(2) of the Fisheries
Act; and (2) the deposit of adel eterious substancein an effluent that requires authorization under
regul ations made by the Governor in Council pursuant to subsection 36(5) of the Fisheries Act
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(see sections 42 to 47 of the scheduleto the ILR [s. 46.1 (as enacted by SOR/99-436, s. 14)]).
Accordingly, any such physical activities contemplated in the Project are covered by thelL, and
thus come under the ambit of the CEAA.

(b) Federal authority

[48] Inthecaseat bar, nofederal authority isthe proponent of the Project or providesfinancial
assistance to enable the Project to be carried out. However, as explained below, at least two
federal authorities, DFO and NRCan, must take certain regulatory actionsin order to permit the
Project to be carried out in whole or in part. Subsection 5(2) of the CEAA further makesit clear
that an EA isalso required before the Governor in Council issues a prescribed permit or licence
or grants a prescribed approval or takes any other action for the purpose of enabling the project
to the carried out in whole or in part.

[49] In this regard, the Law List Regulations, SOR/94-636, as amended (the LLR) made
pursuant to paragraphs 59(f) [as am. by S.C. 2003, c. 9, s. 29] and (g) of the CEAA, lists the
provisions of any Act of Parliament or any regulation made pursuant to any Act of Parliament
that confer powers, duties or functions on federal authorities or the Governor in Council
(Cabinet), the exercise of which requires an EA under paragraph 5(1)(d) or subsection 5(2) of
the CEAA. Thislist isexhaustive, not open, and therefore any powers, duties or functionsfound
outside the law list will not require an EA.

[50] Inthecaseat bar, an EA ismandatory under paragraphs 5(1)(d) and 5(2)(a) of the CEAA
because the Project requires: (1) an authorization from the Minister of Fisheries and Oceans
pursuant to subsection 35(2) of the Fisheries Act for the HADD of fish habitat; (2) the issuance
of alicence by the Minister of Natural Resources under paragraph 7(1)(a) of the Explosives Act
for the contemplated explosives factory and magazine; and (3) an amendment by the Governor
in Council of Schedule 2 of the MMER taken under the authority of subsection 36(5) of the
Fisheries Act to include the headwaters of Trail Creek asaTIA (see Schedulel, Part |, items 5
and 6 and Schedulell, item 5 of the LLR).

D. EA Process under the CEAA

[51] Inconducting an EA under the provisions of the CEAA, the Government of Canada, the
Minister of the Environment, the Canadian Environmental Assessment Agency (the Agency),
and all bodies subject to the provisions of this Act, including federal authorities and RAs, shall
exercise their powers in amanner that protects the environment and human health and applies
the precautionary principle.

[52] Inthisregard, an RA shall not exerciseany power or perform any duty or functionreferred
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toin section 5 of the CEAA in relation to a project unlessit takes a“course of action” pursuant
to paragraph 20(1)(a) [asam. by S.C. 2003, c. 9, s. 11] or 37(1)(a) [asam. by S.C. 1993, c. 34,
S. 29(F); 2003, c. 9, s. 17] of the CEAA (subsection 11(2) of the CEAA). The CEAA isbinding
on Her Mgjesty in right of Canada or a province (section 3 of the CEAA).

[53] Wherethere aretwo or more RAsin relation to a project, asin the case at bar, they must
together determine the manner in which to perform their duties and functions and follow the
procedures set out in the Regulations Respecting the Coordination by Federal Authorities of
Environmental Assessment Procedures and Requirements, SOR/97-181 (subsection 12(1) and
paragraph 59(a) [asam. by S.C. 1994, c. 46, s. 5] of the CEAA).

[54] A federa environmental assessment coordinator will coordinate the participation of
federal authoritiesin the environmental assessment process for a project where a screening or
comprehensive study is or might be required and to facilitate communication and cooperation
among them and with provinces (section 12.1 [asam. by S.C. 2003, c. 9, s. 7] of the CEAA). In
the case at bar, thefederal environmental assessment coordinator for the Project wasthe Agency
(sections 12.4 [as enacted idem| and 61 of the CEAA).

[55] Every federal authority that is in possession of specialist or expert information with
respect to a project shall, on request, make available information or knowledge to the RA
(subsection 12(3) of the CEAA). In this case at bar, Environment Canada and Health Canada,
as expert federal authorities, provided expert advice to the RAs. More particularly, advice was
received from Environment Canadaonwater quality, hydrology, wildlife, climate, air quality and
potential malfunctions and accidents. Expert advice wasreceived on health mattersfrom Health
Canada.

[56] Some clarification must be made with respect to the content of Schedule 2 of the MMER
and therole of thefederal authoritiesinvolved inthe EA of the Project. In this case, prior to any
action by the Governor in Council under the MMER, the RAs shall consider the applicable
reports and commentsreferred to in sections 20 [asam. by S.C. 2003, c. 9, s. 11] and 32 [asam.
idem, s. 15(F)] of the CEAA, and make their recommendations to the Cabinet accordingly.

[57] That being said, where ascreening or comprehensive study of aproject isto be conducted
and a jurisdiction, such as a government of a province, has a responsibility or an authority to
conduct an assessment of the environmental effects of the project or any part thereof, the RA
may cooperate with that jurisdiction respecting the environmental assessment of the project
(subsection 12(4) [asam. by S.C. 1993, c. 34, s. 20 (F)] of the CEAA).

[58] Inthisregard, the Canada-British Columbia Agreement for Environmental Assessment
Cooperation (2004) (the Agreement), provides that where Canada and British Columbia have
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an environmental assessment responsibility for a proposed project, such as the Project, a
cooperative environmental assessment will be administered under the Agreement, to generate
thetype, level, and quality of information to meet the environ- mental assessment requirements
of each government, while maintaining the existing roles and responsibilities of each level of
government (see clauses 11 and 20 of the Agreement).

[59] Indeed, the contacts and the authorities required to ensure that an EA of the project is
conducted in accordance with the CEAA or itsregulations must devel op, as early as practicable
in the cooperative environmental assessment process, a project-specific work plan of a
cooperative EA that may includethe scope of the project to be assessed and thefactors and scope
of the factors to be considered (clause 14 of the Agreement).

IV—FACTUAL BACKGROUND
A. Provincial Assessment

[60] On October 2, 1995, American Bullion Minerals, the previous owner of the Project,
submitted an application (the origina application) to the BCEAO [British Columbia
Environmental Assessment Office] for a project approval certificate for the Project under the
Environmental Assessment Act, R.S.B.C. 1996, c. 119 (the former provincial Act).

[61] Thefinal project report specificationsfor the Project wereissued by the BCEAO on June
18, 1996, and an assessment of the Project under theformer provincial Act wasin progresswhen
the provincial Act cameinto effect on December 30, 2002. A transition order issued under the
provincial Act required the submission of the information in the project report specifications to
be submitted by June 18, 2003, or the current EA would be terminated.

[62] OnJunel7,2003, RCDC formally withdrew from the environmental assessment process
with the intention of re-entering the process by submitting a new project description at afuture
date.

[63] On October 27, 2003, anew project description based on anominal mill production rate
of 25 000 tonnes per day for aperiod of 18 years was submitted to BCEAO by RCDC. The new
proj ect description al so described the Project and the proposed scope of studiesfor the EA of the
Project.

(1) Preliminary decision

[64] On November 19, 2003, BCEAO issued an order pursuant to section 10(1)(c) of the
provincial Act stating that the Project was reviewable and that an environmental assessment
certificate would be required prior to the Project proceeding. BCEAO set up an interagency
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committee (the working group) to provide advice to RCDC and to assist in the review of the
termsof referenceand other documentation provided by RCDC. First Nationsand provincial and
federal government agencies were represented in the working group.

(2) Terms of reference

[65] Theprovincial environmental process does not require public consultation on the “terms
of reference,” which set the scope of the Project. On March 25, 2004, RCDC submitted “ draft
terms of reference” for the application to the BCEA O (the draft terms of reference), which were
made available for comment to provincial and federal agencies, local government and the
Tahltanand Iskut First Nations, but not thepublic. Initsforeword, thefollowing explanation was
provided by RCDC:

These Terms of Reference have been developed by RCDC in accordance with the BCEAA in
order to define the information requirements necessary for inclusion in an Application for an
Environmental Assessment Certificate (“AEAC”) in order to allow for a determination of the
significance of potential environmental, heritage, social, economic and health effects of the
Project and the adequacy of measures proposed to prevent or mitigate such effects.

[n anticipation that the Project will also be subject to review under the Canadian Environmental
Assessment Act (*CEAA™), these Termsof Referenceal so includetheinformation requirements
necessary to meet the requirements of CEAA. In such casg, it is expected that the cooperative
environmental assessment process will be undertaken as provided for in the Canada-British
Columbia Agreement for Environmental Assessment Cooperation. [Emphasis added.]

[66] OnJunel8, 2004, BCEAO approved final termsof referencefor the Project (the ATOR).
The passage contained in the foreword of the draft terms of reference remained unchanged
despitethefact that an EA under the CEAA had commenced in the meantime, that ison May 19,
2004 (see next subsection of the present reasons of order, “Federal Assessment”).

[67] On June 30, 2004, RCDC wrote BCEAO to advise that the Project was revised to a
production mill capacity of 27 500 tonnes per day for a period of 18 years.

(3) Section 11 order

[68] On August 4, 2004, BCEAO issued an order under section 11 of the provincial Act
stipulating the scope of the proj ect, the scope of assessment, and the procedures and methodsfor
the review of the application and application supplement which would be submitted by the
proponent to the Project Director within three years (the section 11 order) [In the Matter of the
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Environmental Assessment Act, S.B.C. 2002, c. 43 (the“ Act” ) and an Environmental Assessment
of the Proposed Red Chris Porphyry Copper-Gold Mine Project (the “ Project” )].

[69] Inparticular, the section 11 order scoped the project as follows:

[TRADUCTION]

1.1 Open pit mine;

1.2 27 500 tonne per day mill;

1.3 Tailings management facility;

1.4 Waste Rock Storage Facility;

1.5 Low Grade Ore Stockpile;

1.6 Mine camp and associated works;

1.7 New access/haul roads and related infrastructure

1.8 Upgrade of existing access roads and associated inrastructure

1.9 Water supply and associated works

1.10 Use of existing roads by concentrate trucks

111 Power supply and related infrastructure

112 Maintenance shop

1.13 Explosives storage and/or manufacturing facility

114 Any on or off-site compensation or mitigation works, as required,;

1.15 Ancillary facilities

1.16 Activitiesincluded in construction, operating, maintaining, and dismantling and

abandoning the above facilities

1.17 Any other physical worksor activitieswhich, in the view of the Project Director,
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form an integral part of the project.

[70] Moreover, the section 11 order provided that the assessment of the Project would include
consideration of the potential for environmental, social, economic, health and heritage effects,
and the potential for effects on the interests of First Nations groups and would take into account
practical meansto prevent or reduce any potential adverse effects of the Project to an acceptable
level.

[71] The section 11 order also established parameters and a time frame with respect to the
environmental assessment process, including the requirement for public consultation:

(a) The* pre-application stage” would focusonidentifying Project-rel ated i ssuesto be addressed,
based on consultations conducted by RCDC and/or the BCEAO with interested and potentially
affected parties, including the public, First Nations, federal and provincial government agencies
and local governments,

(b) The“application review stage” would focus on review of the application itself to determine
whether or not identified concerns had been satisfactorily addressed, and would conclude with
adecision made by responsible provincial ministerson the application, in this case the Minister
of Sustainable Resource Management, the Minister of Water, Land and Air Protection and/or the
Minister of Energy and Mines (collectively the provincial ministers).

[72] The application review stage would be 180 days and was to commence after the Project
Director had notified RCDC that the application had been accepted for review (section 3 of the
Prescribed Time Limits Regulation, B.C. Reg. 372/2002). Prior to afinal decision being made
by the provincial ministers, the Project Director would hold aformal public comment period of
65 days in this case (section 7 of the Public Consultation Policy Regulation, B.C. Reg.
373/2002). There would aso be a First Nations consultation program.

[73] Followingtheexpiry of the consultation process, the Project Director would then prepare
an assessment report, outlining the issues raised during the review of the application, aswell as
any identified practical means to avoid or reduce impacts to an acceptable level. The Project
Director would providerel evant government agencies, local governmentsand First Nationswith
an opportunity to review and comment on the draft assessment report.

[74] Theassessment report would next bereferred for action to the provincial ministers. While
it was expected that their decision would be rendered within 180 days of the date on which the
Project Director had notified RCDC that the application had been accepted for review, prior to
submitting the assessment report to the provincial ministers, the Project Director could,
nevertheless, suspend for any valid reason the 180-day time limit for completing the review of
the application.
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(4) The application and the application supplement

[75] On September 24, 2004, RCDC submitted itsformal “ Application for an Environmental
Assessment Certificate” (the application) for review under the provincia Act. The application
was screened by BCEAO, federal agencies, First Nations groups and some provincial agencies
to ensure that it met the ATOR.

[76] On October 20, 2004, the Project Director accepted the application with changesrequired
to the application. By letter dated October 28, 2004, RCDC submitted a revised version of the
application, incorporating the necessary changes. The multi-volume application was then
distributed to federal and provincial agencies, local governments, First Nationsgroupsandtothe
public.

[77] Copies of the revised application were received by BCEAO on November 2, 2004 and
distributed to federal and provincial agencies, local governments and the First Nations in the
working group. The 180-day application review period began on November 2, 2004.

[78] A two-volume supplement (the application supplement) was submitted to BCEAO by
RCDC on November 12, 2004 and was accepted for review on November 30, 2004. The
application supplement was also distributed to federal and provincial agencies, local
governments, First Nations groups and to the public. The application supplement contains the
results of studies and field work conducted during the summer field season of 2004.

[79] RCDC, in aletter dated December 21, 2004 to BCEAO, amended certain features of the
application based on the results of afeasibility study. However, it was not expected by RCDC
that these changeswould have asignificant effect on the overall scope of the Project as presented
in the application, other than extending the planned mine life from 18 to 25 years and bringing
the daily mill throughput from 27 500 to 30 000 tonnes per day.

(5) Public consultation

[80] Apart from the consultations undertaken by RCDC and BCEAO prior to the submission
of the application and application supplement, a formal 65-day public comment period was
advertised on the BCEAO’s Web site and in local papers (the provincial notice).

[81] The provincial notice gave a brief description of the Project and indicated that, for the
purposes of the EA review, the Project included the on-site and off-site physical works and
activities associated with the construction, operation, maintenance on the weeks listed in same.
The works listed are the same as the ones mentioned in the section 11 order. The provincial
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notice mentioned that RCDC had submitted an application for an environmental assessment
certificate (the EA application) under the EAA aswell asapplicationsfor apermit under theMA,
aspecia use permit under the FPC, and alicenceto cut under the FA for the devel opment of the
Project (the concurrent permit applications). The provincial notice invited comments on the EA
application and concurrent permit applications and indicated that the purpose of the public
comment period which began on November 17, 2004 and ended on January 21, 2005, was “to
document specificissuesasthey relateto thetechnical review of the EA application.” However,
thereisno referencewhatsoever inthe provincia noticeto theenvironmental assessment process
launched under the CEAA or to any application made to the federal authorities by RCDC under
subsection 35(2) of the Fisheries Act or under paragraph 7(1)(a) of the Explosives Act, or that
an amendment by the Governor in Council of Schedule 2 of the MMER will berequiredin order
to include the headwaters of Trail Creek asaTIA.

[82] A tota of 10 public comments were submitted to BCEAO during this public comment
period. These public comments raised concerns on the following aspects of the Project:
environmental protection, wildlife and fisheries habitat, the local recreational tourism industry,
aswell as social and community concerns. There were no comments submitted by the applicant.

[83] Some federal agencies responded as well. NRCan submitted extensive comments to
BCEAO regarding not only the explosives facility but also with respect to other major
componentsof the Project: minewaste management; protection surfaceand groundwater quality;
acid drainage, seismic hazard issues; geological engineering, slope stability and related hazards
for the open pit, waste rock dumps and tailings storage facilities; and hydrogeology and
hydrology aspects. Comments were also submitted by Health Canada on water quality, fish as
a food source, noise and socio-economic aspects of the Project. DFO did not make written
commentsto BCEAO.

[84] Sometime in February 2005, RCDC submitted its response to the various comments

received by BCEAO, including those made by NRCan and participants. NRCan submitted
additional commentsto RCDC’ s responses in March and April 2005.

(6) Consultations with First Nations

[85] On April 11, 2005, at the specific request of RCDC, the 180-day review period was
temporarily suspended so that RCDC could address concerns that had been raised by the Iskut
and Tahltan First Nations Group. The 180-day review period recommenced on June 30, 2005,
after further consultation efforts were undertaken by RCDC, including meetings with First
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Nations groups on April 5, April 26, May 4 and May 20, 2005, and after RCDC had provided
further reports and information to BCEAO, as requested by BCEAO.

(7) Assessment report

[86] The results of BCEAO's EA are contained in its July 22, 2005 assessment report (the
BCEAO Report [Red Chris Porphyry Copper-Gold Project Assessment Report, online
<http://www.eao.gov.bc.calepic/ output/html/deploy/epic_document_238 20678.html>]), in
which BCEAO concluded that the Project is not likely to cause significant adverse
environmental, heritage, social, economic, or health effects. In addition, the BCEAO Report
provides further information concerning the review process, the scope of review, the issues
considered, and the means adopted to prevent or reduce any potentially significant adverse effect
of the Project.

[87] TheBCEAO Report dealt withall provincial and federal aspectsof the Project, including:
the potential effects to existing drainage patterns and the quality of water resulting from mine
site dischargesto receiving waters, aswell asfrom TIA discharges; the potential impactsto fish
and fish habitat and the necessity of a compensation plan for the loss of fish habitat due to the
TIA; the potentia impacts on wildlife including certain species at risk red or blue-listed
provincially, or of a “special concern” federally (such as the Western Toad). The concerns
identified both by the provincial or federal authorities, aswell asby the public and by the Tahltan
and Iskut people are mentioned in the BCEA O Report.

[88] TheProject wasinitially considered to be acomprehensive study review under the CEAA
and then changed to a CEAA screening level review, as discussed below at paragraphs 93 to 97
and paragraphs 108 to 111. That being said, factors related to acomprehensive study were also
included in the BCEAO Report. Asthe case may be, they included:

» theeffects of the environment on the Project;

» theenvironmenta impacts of accidents and malfunctions;

o dternatives;

» cumulative environmental effects of the Project over aregional scale; and

» follow-up monitoring programs.

[89] Inparticular, the BCEAO Report noted that a cumulative effects assessment (CEA) had

been conducted by RCDC. The following projects were considered in the CEA: Galore Creek
project; Forrest Kerr hydroel ectric project; Tom McKay Lake waste rock and tailings project;
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Kemess North and South Project; Sustut Cooper project; Strousay |ead/zinc project; and mineral
exploration activity in the region. The BCEAO Report stated [at page 85]:

Based on thisinformation, EAO is satisfied there are no significant cumulative environmental
effectsassociated with the construction, operation and decommissioning of the Project. However,
as a CEAA requirement, the federa RAs will make their own separate determination of
cumulative environmental effects associated with the construction, operation and
decommissioning of the Project in a CEAA screening report.

[90] Initsgeneral review conclusions, the BCEAO Report stated, in part [at pages viii-ix]:
Based on theinformation provided by the Proponent, the Project isnot likely to cause significant

adverse environmental, heritage, social, economic, or health effects, taking into account the
implementation of mitigation measures committed to by the Proponent.

Federal Responsible Authorities are preparing a separate CEAA Project screening report based
on sections of thisreport. Federal RAs have stated that they expect to conclude that the Project
isnot likely to cause significant adverse environmental effects, assuming the implementation of
proposed mitigation measures and monitoring programs. [Emphasis added.]

(8) Environment assessment certificate

[91] On Jduly 25, 2005, BCEAO's Executive Director recommended that an environment
assessment certificate be granted and on August 24, 2005, an assessment certificate was issued
by the provincial ministers.

B. Federa Assessment

[92] The federa environment assessment process was formally triggered when, on or about
May 3, 2004, bcMetals (on behalf of RCDC) submitted to DFO two applications under
subsection 35(2) of the Fisheries Act to cover the contemplated construction of the starter dams
for the tailings impoundment proposed for upper Trail Creek, aswell asfor the stream crossing
of White Rock Canyon Creek and Coyote Creek for the proposed preferred and alternative access
road alignments. Prior to May 2004, federal departments’ actual involvement in the EA of the
Project was limited to their participation to various meetings of the working group.

(1) Preliminary decision

[93] Onor about May 19, 2004, based on the information provided by RCDC both to BCEAO
(in October 2003 and February 2004) and to DFO (May 2004), DFO concluded that an EA of
the Project was required under section 5 of the CEAA. Thispreliminary decision was supported
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by the following findings and analysis of the scope of the Project:

Fisheries and Oceans Canada (DFO) received your application for Authorization under Section
35(2) of the federal Fisheries Act dated May 3, 2004, concerning components related to the
proposed Red Chris Porphyry Copper-Gold Mine Project. To expedite future correspondence or
inquiries, please refer to your referral title and file numbers when you contact us.

HRTS Referral FileNo.: 03-HPAC-PA1-000-000116

Habitat File No.: PRHQ-5300-10-083
Referra Title: Red Chris Porphyry Cooper-Gold Mine Proj ect

It is our understanding that the proposed mine development consists of :

Open pit mine

25,000 tonne per day mill

- Tailings Impoundment Area

- Waste rock storage facility(ies)

- Mine camp and associated works

- Water supply

- Ancillary facilities

- Explosives storage and/or manufacturing facility

- Maintenance shop

- New accessg/haul roads and related infrastructure

- Upgrade of existing access roads and related infrastructure

- Useof existing Highway 37 & 37A by concentrate haul trucks
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- Power supply and associated works
- Any off-site or on-site compensation or mitigation works, as required
- Any other physical works or activities which form an integral part of the project.

as outlined in the following submitted information:

- Red Chris Porphyry Copper-Gold Mine Project Description. Prepared by Red Chris
Development Company Ltd. October, 2003

- Red Chris Mine Access Review. Prepared by Allnorth Consultants Ltd. February 2004

- Applicationfor Worksor Undertakings Affecting Fish Habitat: Red Chriscopper-gold mine
development Project dated May 3, 2004.

If the aboveinformation has changed since thetime of your submission, you should consult with
us to determine if the information in this letter still applies.

Based on the information provided, DFO has concluded that your proposal islikely to result in
theharmful alteration, disruption or destruction of fish habitat. Theharmful ateration, disruption
or destruction of fish habitat isprohibited unlessauthorized by DFO pursuant to subsection 35(2)
of the Fisheries Act. In reviewing your proposal, we will consider the Department’ s Policy for
the Management of Fish Habitat, which provides that no authorizations be issued unless
acceptable measures for any habitat |oss are developed and implemented by the proponent.

Please be advised that subsection 35(2) of the Fisheries Act hasbeen included in thelist of laws
that trigger the Canadian Environmental Assessment Act (CEAA). Thismeansthat Fisheriesand
Oceans Canadaisrequired to conduct an environmental assessment of your project, asprescribed
by the CEAA, before deciding to issue an authorization. Your project information will be
circulated to other federal government departmentsfor their review and comments. If, asaresult
of thisreview, we are satisfied that the project, after taking into account the implementation of
any mitigation measures, is not likely to cause significant adverse environmenta effects, an
authorization under the Fisheries Act may be issued. [Emphasis added.]

(2) Notice of commencement

[94] Onor about May 21, 2004, a“ notice of commencement of an environmental assessment”
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(thenotice of commencement) was posted on the Registry [ Canadian Environmental A ssessment
Registry] announcing that DFO would conduct acomprehensive study commencing on May 19,
2004, and describing the Project as an:

OPEN PIT MINE WITH ASSOCIATED INFRASTRUCTURE INCLUDING TAILINGS
IMPOUNDMENT AREA, ACCESS ROADS, WATER INTAKE, TRANSMISSION LINES
AND ACCESSORY BUILDINGS (E.G. MAINTENANCE, CAMPSITE) The scope of the
project will be added when available.

[95] The notice of commencement further made reference to the fact that an EA under section
5 of the CEAA wasrequired for “thisproject” because DFO may issue apermit or licence under
subsection 35(2) of the Fisheries Act. The notice of commencement also indicated that the
Project was being assessed by the Government of British Columbiaand that the Agency would
act asthe federal environmental assessment coordinator for this EA.

(3) Initial tracking decision

[96] It may not have been entirely clear on what legal basisit wasinitially determined by DFO
in mid-May 2004, that the proper track to follow in the EA of the Project was that of a
comprehensive study and not ascreening. However, thisissueisclarified for the benefit of other
federal departmentsin aletter prepared by DFO dated May 31, 2004, whereit is clearly stated
that “DFO has determined that the proposed project will require a Comprehensive Study level
review based on a proposed ore production capacity of up to 50 000 tonnes/day which exceeds
thethreshold of 600 tonnes/day threshold under Section 16(c) of CEAA’ s Comprehensive Study
List Regulations’ (emphasis added).

[97] Moreover, other federal departmentswereinformed at the sametime, by theletter of May
31, 2004, that the Project as scoped by DFO encompassed the proposed mine and mill as well
as certain accessory physical works:

A preliminary scope of the project under CEAA will include:

(i) Principal project

Construction and operation of an open pit gold-copper mine and mill with an ore production rate
of up to 50 000 tonnes per day.

(it) Accessory physical works

Under the CEAA linkageprincipal: tailingsimpoundment area, |ow grade stockpiles, wasterocks
storage facility(ies), mine camp and associated works, water supply, ancillary facilities,
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explosives storage and/or manufacturing facility, maintenance shop, new access/haul roads and
related infrastructure, upgrade of existing accessroadsand related infrastructure, use of Highway
37 & 37A by concentrate haul trucks, power supply and associated works, any off-site or on-site
compensation and mitigation worksasrequired, and any other physical worksor activitieswhich
form an integral part of the project.

Should another RA be identified or new information relevant to the scope of project be
forthcoming, thefinal scope of the project may includeaccommodating adjustmentsto theabove.
The final scope of document will be reflected in a separate “Scoping Document” under
development by DFO pursuant to Section 21(1) of the CEAA. DFO will beinitiating the Sec 21
public consultation exercise on scoping soon and will be consulting other RA s on the content of
the scoping document. [Emphasis added.]

(4) Departments' responses

[98] Transport Canada (TC) promptly responded in writing to DFO. Its response states that
“[t]he scoping appears to be correct based on the information received to date” but advises that
TC may have a paragraph 5(1)(d) trigger [of the CEAA], namely subsection 5(1) of the
Navigable Waters Protection Act, R.S.C., 1985, c. N-22, for bridges crossing navigable
waterways. At alater date, however, upon further examination of Project information for the
accessroad, TC determined that it would not require an approval under thisAct and it was, thus,
no longer an RA.

[99] On June 2, 2004, NRCan responded in writing to advise that NRCan was likely to be an
RA, as there was a paragraph 5(1)(d) trigger, namely section 7 [ss. 7(1)(c),(2) (asam. by S.C.
1993, c. 32, s. 4)] of the Explosives Act.

[100] On June 10, 2004, Indian and Northern Affairs Canadaresponded in writing to DFO in
accordance with subsection 12(3) of the CEAA. It advised that it had no section 5 triggers but
that it would respond as required by subsection 12(3) of the CEAA.

[101] On June 18, 2004, Health Canada responded in writing to DFO to advise that it had no
section 5 triggers, but that it would provide specialist or expert knowledge as required pursuant
to subsection 12(3) of the CEAA.

(5) Minister of the Environment

[102] InJduly 2004, the Agency submitted alengthy briefing document regarding many aspects
of the CEAA, including ongoing CEAA assessments, to the incoming Minister of the
Environment, the Honourable Stéphane Dion (the briefing book). At page 1, it was explained
that:
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As a result of recent revisions to the Canadian Environmental Assessment Act (the Act)
proclaimed though Bill C-9, the responsible authority (RA) must consult the public on its
proposed approach, report on this consultation to the Minister of Environment, and recommend
to the Minister whether the environmental assessment (EA) be continued by means of a
comprehensive study, or the project be referred to a mediator or review panel. The Minister’s
decision is known as the EA track decision.

[103] TheAgency also advised the Minister of the Environment that the Project would receive
comprehensive study under the Bill C-9 [An Act to amend the Canadian Environmental
Assessment Act, 2nd Sess., 37th Parl., 2002] revised Act [S.C. 2003, c. 9]:

DFO isthe RA, but had not yet formally identified the scope of the project for the purposes of
the comprehensive study. The review will be conducted in a single, cooperative review with
British Columbia. The RA isexpected toinitiate a30-day public consultation period on the draft
scope of the project in August. A recommendation to the Minister of the EA track decision is
expected in September.

(6) Work plan

[104] OnJuly 28, 2004, in accordance with clause 14 of the Agreement, adraft work plan was
prepared by the Agency for the cooperative EA of the Project (thedraft work plan). It mentioned
that the Project exceeded both the threshold of 3 000 tonnes per day of ore production and the
threshold of 600 tonnes per day in ore production capacity for gold listed respectively under
paragraphs 16(a) and (c) [of the schedule] to the Comprehensive Study List Regulations
[SOR/94-638] (CSL Regulations). The plan set out atentative Project review schedule, including
the public consultation for aCEAA comprehensive study and the preparation of samewithinthe
provincial legislated timelines, based on the assumption that RCDC'’ s application would have
been accepted for formal detailed review by September 14, 2004.

[105] On October 18, 2004, thedraft work plan wasrevised by the Agency and new dateswere
inscribed, thistime based on the assumption that RCDC’ s appli cation woul d have been accepted
for formal detailed review by October 27, 2004 (and not September 14, 2004). The Project was
still to be assessed by the RAs by way of acomprehensive study and the public wasto beinvited
to make comments to the RAs with respect to the proposed scope of the Project, the factors
proposed to be considered in the EA, the proposed study of the factors and the ability of the
comprehensive study to address issues relating to this project.

[106] Inthisregard, it was mentioned in the draft work plan:



116 MININGWATCH CANADA V. CANADA [2008] 3 F.C.R.

- The Agency will set out a public comment period for the comprehensive study report (CSR)
and publish anotice setting out the date on which the report will be available, thelocation where
the report is available and the deadline for filing comments on the conclusions and
recommendations of the report.

- The Agency will work with RAs making reasonable efforts to complete the public comment
period on the comprehensive study report so as to alow the timing of the environmental
assessment decisions of both levels of government to be coordinated.

- The goal isto produce acomprehensive study report which is, to the extent possible, based on
the assessment report that accurately reflects the assessment findings under both CEAA and
BCEAA, and which is completed within the provincial legislated timelines.

[107] Asaready mentioned in the previous subsection of these reasons for order (Provincial
Assessment), by October 18, 2004, RCDC's application had already been submitted and by
October 20, 2004, the Project Director had accepted the application with changesrequired to the
application. However, the steps described in the draft work plan to complete, within the
provincial 180-day time limit, a joint co-operative EA, leading to the production of a
comprehensive study, were not followed or respected by the RAs.

(7) Subsequent tracking decision

[108] On or about December 9, 2004, Mr. Richard Wex of DFO wrote aletter (the Wex | etter)
to Mr. Steve Burgess of the Agency, stating the following:

In early May 2004, DFO, NRCan and Transport Canada (TC), which at the time advised that it
was a RA, jointly initiated an EA for the Red Chris Proposal. At the onset, from the DFO
perspective, there was little fisheries data available and DFO was therefore not in a position to
clearly identify all aspects of the proposal that would require authorization. At the proposed
minesite there were anumber of components of the proposed project which had the potential to
affect fish habitat. Asaresult and consistent with DFO’ s policy on early triggering which took
effect this past summer, DFO tentatively contemplated with NRCan and TC toincludethe TIA,
the mill, the mine pit, the waste rock pile, thelow grade stock pile and access roads in the scope
of the project. With little detailed information on CEAA triggers and respective regulatory
responsibilities and pressure to get a harmonized federal-provincial EA process started, the
approach of all RAs seemed to have been to take the proponent’ s devel opmental proposal at its
face value. With the proposed capacity of the mill exceeding the threshold for a comprehensive
study pursuant to s.16(a) of the Comprehensive Study Regulations, a comprehensive study was
initiated.
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Sincethat initial scoping exercise, which continued into the fall under the guidance of the CEA
Agency, anumber of eventsoccurred to cause DFO to re-eval uate our proposed scope of project.
DFO had asked the proponent to overlay project components over fish habitat. The proponent
gathered additional fisheries data, and presented the overlay to DFO in early November. DFO
has recently completed its review of the new information and determined that the mill, mine pit,
waste rock pile, low grade stock pile and access roads would in fact not likely result in impacts
to fish habitat that would require authorization under the Fisheries Act.

During this time, the Federal Court handed down its decision in the True North case. This
decision, consistent with previous decisions of the court, underlines the importance of
considering the nature of CEAA triggers and the RAs regulatory responsibilities in the process
of exercising the RAs project scoping discretion.

As aresult of the new fisheries information, and consistent with the direction provided by the
courts including the most recent decision in True North, DFO has reviewed its approach to
scoping the Red Chrismine proposal by focussing, among other things, onitsCEAA triggersand
regulatory responsibilities, and determined a new proposed scope of project. As aresult, there
will no longer be arequirement for a comprehensive study since the mill will not beincludedin
our scope of project. Accordingly, a Screening Report will be prepared.

Wewill now proceed to work with NRCan with the next stepsto conduct an EA under the CEAA
in relation to the Red Chris mine proposal. To this end DFO has agreed with NRCan to assume
the “lead” RA role. [Emphasis added.]

[109] Despitethereference madeinthe Wex letter to the“overlay to DFO” in early November
2004 of “additional fisheriesdata,” the Court was unableto find in the record any documentary
evidence supporting the statement made “that the mill, mine pit, waste rock pile, low grade stock
pile and access roads would in fact not likely result in impacts to fish habitat that would require
authorization under the Fisheries Act.” Quite the contrary, the documentary evidence on record
shows that the Trail Creek system provides an important spawning and rearing system for the
only inlet-spawning rainbow trout stock of KluealL ake, and al so that rainbow trout and bull trout
also spawn in reaches of Quarry Creek and Northeast Arm Creek of the extent of the proposed
TIA. Baseline studies have aso showed that there are rainbow trout present within the lower
reaches of Trail Creek, up to and including the proposed location of the South Dam of the TIA
and in Kluea Lake downstream of Trail Creek. According to the documentary evidence, the
proposed TIA will therefore adversely affect some fish habitat, watercourses and aguatic
resources by flooding and infilling the upper reaches of Trail Creek and diverting its flows to
Quarry Creek during operations and to Northeast Arm Creek after mine closure. Indeed, a
fisheries compensation plan has been submitted by RCDC.
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[110] TheWex letter aso refersto the decision rendered by this Court on September 16, 2004
inPrairieAcid Rain Coalitionv. Canada (Minister of Fisheriesand Oceans) (2004), 10C.E.L.R.
(3d) 55 (F.C.) (the TrueNorth decision—first instance). The Court notes at this point that Justice
Russell’ sdecisionin TrueNorth confirmsthe broad power under section 15[s. 15(3) (as. am. by
S.C. 1993, c. 34, s. 21(F)] of the CEAA to scope a project. The latter was subsequently upheld
by the Federal Court of Appeal on January 27, 2006, Prairie Acid Rain Coalition v. Canada
(Minister of Fisheries and Oceans), [2006] 3 F.C.R. 610 (F.C.A) (the TrueNorth
decision—appeal). Leave for appeal to the Supreme Court of Canada was dismissed without
reasons on July 20, 2006 [2006] S.C.C.A. No. 197 (QL)]. Counsel for the partiesin the present
case do not agree on the scope and application of the TrueNorth decisions. These decisions,
which are based on the provisions of the CEAA asthey read before the coming into force of the
Bill C-9 amendments, will be further discussed in the subsequent section where the Court
analyses the merits of the present application.

[111] On December 14, 2004, the online notice of commencement was retroactively amended
to indicate that DFO would conduct a screening commencing on May 19, 2004 (the first
amended notice of commencement). There is no explicit reference to the fact that a
comprehensive study had been previously announced in May 2004. M oreover, thefirst amended
notice of commencement continued to describe the project as follows:

OPEN PIT MINE WITH ASSOCIATED INFRASTRUCTURE INCLUDING TAILINGS
IMPOUNDMENT AREA, ACCESS ROADS, WATER INTAKE, TRANSMISSION LINES
AND ACCESSORY BUILDINGS (E.G. MAINTENANCE, CAMPSITE) The scope of the
project will be added when available.

Thereferencesto the fact that the project was al so being assessed by the Government of British
Columbia and that the Agency would act as the federal environmental assessment coordinator
are still mentioned. While the 65-day public consultation process in British Columbia had
aready started in November 2004 and was due to expire on January 21, 2005, thereisno formal
invitation made to the public in the notice of commencement to submit their comments with
respect to the Project through the former environmental assessment process.

(8) Unresolved issue respecting the amount of water

[112] The last meeting of the working group, established by BCEAO in November 2003 to
provide advice and support on the Project, was held on January 11, 2005. The potential effects
of the Project on fisheries habitat, aswell as various mitigation and compensation options were
specifically discussed on that occasion. It appears that there were still a number of important
issues left unanswered, one being the amount of water that would be transferred between
watersheds as a result of the operation of the TIA:
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Federal agenciesneed to know theamount of the operation of the TIA. The comprehensive study
threshold which determinesthe EA track is10 million m® per year or greater. The preciseamount
can be determined by calculations. The proponent responded that it is anticipated that atotal of
6 to 7 million m® of water per year would be discharged to quarry creek, beginning in
approximately 2 or 3 mine operation. The proponent will provide aletter stating the amount of
water to be diverted. [Emphasis added.]

[113] On February 25, 2005, in aletter addressed by DFO to the Agency, DFO confirmed that
they intended to await resolution or clarification of the outstanding issues prior to completing
their review of the Project. The precise amount of water to be diverted continued to remain a
concern: “At the January 11, 2005 meeting in Smithers, RCDC was informed by the CEA
Agency of the CEAA Comprehensive Study Regulation [sic] threshold for the* diversion of 10M
m3/a or more of water from a natural water body into another material water body’” (Part 111,
Item 9). RCDC committed to cal culating the amount of water proposed to be diverted from the
Trail Creek tothe Quarry Creek watershed. To date, thisinformation hasstill not been provided.”

(9) The scoping decision of March 2005

[114] Inaletter dated March 11, 2005, DFO informed BCEAO that the RAs had “ determined
the scope of project for the purposes of an environmental assessment under the CEAA inrelation
to the Red Chris Project” (the scoping decision of March 2005). Specifically, the letter stated:

In accordance with subsection 15(1) of the CEAA, the responsible authorities have determined
that the scope of the project for the purposes of the environmental assessment under the CEAA
will bethe construction, operation, modification and decommissioning of thefollowing physical
works:

» TailingsImpoundment Areaincluding barriers and seepage damsin the headwatersof Trail,
Quarry and NE Arm creeks.

»  Water diversion system in the headwaters of Trail, Quarry, and NE Arm creeks.

* Ancillary Facilities supporting the above mentioned (i.e. process water supply pipeline
intake) on the Klappan River.

» Explosives storage and/or manufacturing facility on the mine property.
Theenvironmental assessment under the CEAA of the project as scoped abovewill be conducted

inaccordancewith therequirementsof s. 18(1) of the CEAA at thelevel of screening. [Emphasis
added.]
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[115] OnMarch 15, 2005, the online notice of commencement was amended retroactively for
a second time, stating that both DFO and NRCan would conduct a screening of the project
commencing May 19, 2004 (the second amended notice of commencement). Thiswas the first
time that NRCan’'s involvement as an RA was mentioned. Accordingly, the notice of
commencement was amended to al so state that an environmental assessment was required under
section 5 of the CEAA pursuant to paragraph 7(1)(a) of the Explosives Act. Furthermore, the
notice of commence-ment continued to state that the scope of the project would be added when
available.

[116] On March 24, 2005, the online notice of commencement was amended athird and final
time (the third amended notice of commencement) in order to specify that an EA was required
because: (1) NRCan was contemplating the issuance of alicence pursuant to paragraph 7(1)(a)
of the Explosives Act for construction of the expl osives storage and/or manufacturing facility on
the mine property; (2) DFO was contempl ating the issuance of authorizations under section 25
[asam. by S.C. 1991, c. 1, s. 6] of the Fisheries Act for the harmful alteration, disruption of fish
habitat; and (3) regulationsto be made by the Governor in Council were being contemplated to
list the headwaters of Trail Creek asaTIA on Schedule 2 of the MMER pursuant to paragraphs
36(5)(a) to (e) of the Fisheries Act.

[117] Furthermore, thethird amended notice of commencement stated that, in accordancewith
subsection 15(1) of the CEAA, the RAs had determined that the scope of the Project for the
purposes of environmental assessment under the CEAA would be:

... the construction, operation, modification and de-commissioning of thefollowing physical
works: Tailings Impoundment Area including barriers and seepage dams in the headwaters of
Trial, Quarry and NE Arm creeks. Water diversion system in the headwaters of Trail, Quarry,
and NE Arm creeks. Ancillary Facilities supporting the above mentioned (i.e. process water
supply pipelineintake) on the Klappan River. Explosives storage and/or manufacturing facility
on the mine property. [Emphasis added.]

[118] It appears from the documentary evidence on record that as of March 2005, when the
“scoping decision” which appears on the third amended notice of commencement was made, the
RAswere still struggling to obtain key information from RCDC. The exact scope of the project
remained amatter of concern. In aletter dated March 30, 2005, addressed by NRCanto BCEAO
in the context of its first draft report, NRCan stressed that “[i]t would be difficult for us to
complete the EA before understanding potential impacts and whether or not they can be
mitigated” (emphasisadded). Key outstandingissuesneeded to beclarified or resolved by RCDC
including “[s]pecification of planned discharged locations from and the TMF, post closure’;
“[d]ilution in the TMF to manage water quality for various metals’; “the management of
low-grade material if it cannot be processed”; “[t]liming of discharges’; “the volume of till
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available in the immediate vicinity of the project”; “geological and geotechnical complexity of
the open pit site and the potential for slope instabilities on the south walls of the open pit”;
“[t]errain hazards along access roads’; “the availability of larger borrow pits for material to be
used as cover material for the waste rock dump”; “bedrock contact depth” (with respect to the
tailing storage facilities); the nature of certain “modification to the mine plan and how thisis
going to affect the mine facilities’; and finally: “we need the total volume of water that will be
diverted from one water body to another and we need to resolve the issue regarding the SARA
species of the Western Toad” (emphasis added).

[119] It must be remembered that the Project “as scoped” by the RAsin March 2005 included
the water diversion system and that section 9 [of the schedul €] to the CSL Regulations had been
identified by the Agency at the January 11, 2005 meeting asathreshold that could be potentially
exceeded. If thiswas the case, even “as scoped” by the RAS, the EA of the Project would have
needed to be conducted by way of a comprehensive study and not a screening.

[120] On April 1, 2005, DFO advised the Agency that it was unable to provide significant
comments with respect to the draft assessment report prepared by BCEAO. Moreover, further
clarification was needed from RCDC with respect to the habitat compensation plan: “To date,
no further information has been received from RCDC to allow DFO to initiate the MMER
process with Environment Canada.” In addition, DFO advised the Agency that it had received
no response from RCDC about water diversion while “[i]tem 9 of the CEAA Comprehensive
Study Regulations. . . wasidentified by the Agency at the January 11, 2005 meeting in Smithers
as athreshold that may be potentially exceeded.”

(10) Provincial assessment

[121] As aforementioned in the previous subsection (Provincial Assessment), the BCEAO
report was released on or around July 22, 2005. It concluded that based on the information
provided by RCDC, the Project wasnot likely to cause significant adverse environ-mental effects
taking into account the implementation of mitigation measures committed to by RCDC.

[122] Again,itisuseful tobereminded herethat the BCEAO Report further statedinitsreview
conclusions [at page 88]:

Federal RAs are preparing a separate CEAA Project screening report based on sections of this
report. Federal RAshave stated that they expect to concludethat the Project isnot likely to cause
significant adverse environmental effects, assuming the implementation of proposed mitigation
measures and monitoring programs. [Emphasis added.]

[123] That being said, it took several months for the RAs to complete the EA of the Project.

(11) Consultations with the First Nations
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[124] Inkeepingwiththeintent of the RAsto consult First Nationsinthereview of the Project,
on January 10, 2006, the Tahltan Band Council and the Iskut First Nation were specifically
invited to make comments by February 10, 2006 respecting adraft of ascreening report the RAs
had agreed to disclose prior to finalizing the screening report. No prior disclosure of such draft
report was made on the Internet site and no such solicitation to receive comments from the
general public was made by the RAs in the case at bar.

(12) Screening report

[125] TheRAscompletedtheir EA and produced ascreening report on or about April 16, 2006,
under the purported authority of section 18 [asam. by S.C. 1993, c. 34, s. 23(F); 2003, c. 9, s.
9] of the CEAA (the screening report).

[126] The screening report stated that it was “based on information collected through the
cooperative federals/provincial EA process’ (section 7 of the screening report). The RAs
concluded that “taking into account the implementation of the mitigation measures, the Project
Is not likely to cause significant adverse environmental effects.” The scope of the project, as
described at page 10 of the screening report, waslarger than that described in the third amended
notice of commencement and contained the following three additions:

- The deposit of a deleterious substance (tailings) into a Tailing Impoundment Area (TIA);

- Any worksor undertakings required as mitigation and compensation for the harmful alteration,
disruption or destruction (HADD) of fish habitat associated with construction of the TIA that
may require an authorization under the Fisheries Act; and

- Any works or undertakings required as compensation for the deposit of tailings into the TIA
that may require an authorization under the Fisheries Act.

[127] With regard to the subject of consultation, the screening report read as follows:

The BCEAO led consultationswith the Proponent, local governments, First Nations, federal and
provincial agencies, and other communities of interest (with emphasisin Stewart, 1skut, Dease
Lake, and Telegraph Creek) to provide opportunities to review the proposed devel opment and
to ensure their input into the EA process. The RAs have used the information collected from
these consultations to inform their screening decision. A summary of consultation efforts with
First Nations can be found in Sections 3 and 5.4, and Appendices E and F of the BCEAQO report.
A summary of community consultation efforts undertaken by the Proponent and BCEAO are
presented in Section 3.2 of the BCEAO report.
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The RAs are satisfied that this effort towards public consultation provided sufficient and
satisfactory opportunitiesfor public input into the Red Chris EA process. Based on the extent of
consultation that has been conducted by the Government of BC and the Proponent, and the
information that the RAs received from this consultation, the RAs are of the opinion that public
participation in the screening of the Project under CEAA 18(3) is not appropriate under these
circumstances. [Emphasis added.]

(13) The course of action decision

[128] On May 2, 2006, the RAs took a course of action under the purported authority of
paragraph 20(1)(a) of the CEAA (the course of action decision). More particularly, the RAs
determined that the Project “as scoped” by them was not likely to cause “significant adverse
environmental effects’.

[129] The course of action decision was posted on the Registry on May 10, 2006. At thistime,
the genera public was able to consult the screening report.

[130] Under the course of action decision, RCDC and related contractors could proceed with
the process of applying for alicence as issued by NRCan pursuant to paragraph 7(1)(a) of the
Explosives Act. DFO could also proceed as appropriate with a subsection 35(2) Fisheries Act
authorization for the HADD of fish habitat. Furthermore, DFO was required to consider the
screening report in relation to determining whether to recommend to the Governor in Council
the designation of the headwaters of Trail Creek asaTIA on Schedule 2 of the MMER pursuant
to paragraphs 36(5)(a) to (e) of the Fisheries Act. As of the date this application for judicial
review was heard, specifically in June 2007, no authorization or licence had yet been delivered
or issued and no action had yet been taken by the Cabinet.

V—THE PRESENT APPLICATION

[131] A noticeof application for the present judicial review wasfiled by the applicant on June
9, 2006. Essentially, the Court is asked to determine whether the RA s have been under the legal
duty, since the EA was announced on the Registry in May 2004, to conduct a comprehensive
study and to consult the public prior to taking a course of action decision in respect of the
Project.

[132] Atissueinthiscase, istheright of the RAsto make the course of action decision under
the purported authority of paragraph 20(1)(a) of the CEAA. The applicant claimsthat section 20
of the CEAA doesnot apply to the EA of the Project. The applicant statesthat pursuant to section
13 of the CEAA, any course of action decision taken in this case must be made under section 37
of the CEAA before the Project is alowed to proceed and before authorizations or licences are
given or issued by the RAs in accordance with the Fisheries Act and the Explosives Act
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respectively. Finally, the applicant contends that the Governor in Council ought to amend
Schedule 2 of the MMER.

[133] The applicant has abandoned its earlier request for a declaration that the Project falls
under section 9 [of the Schedul€] to the CSL Regulations, as it exceeds the water diversion
volumethreshold of 10 million m®per year. However, the applicant maintainsitsrequest that the
Project be declared a“project” for which acomprehensive study isrequired asit exceedsthe ore
production capacities provided in paragraphs 16(a) and/or 16(c) [of the schedul€] to the CSL
Regulations. It also seeks an order inthe form of adeclaration declaring, inter alia, that the RAs
were under alegal duty pursuant to subsection 21(1) [as am. by S.C. 2003, c. 9, s. 12] of the
CEAA to ensure public consultation with respect to the proposed scope of the project, the
proposed factorsto be considered in its assessment, the proposed scope of those factors and the
ability of the comprehensive study to addressissuesrelating to the Project. The applicant further
seek an order declaring that the RAs erred in law or acted without jurisdiction in failing to
perform their legal duty pursuant to subsection 21(1) of the CEAA.

[134] Furthermore, the applicant requests an order in the nature of certiorari quashing and
setting aside the course of action decision. It also seeks an order prohibiting the exercise of any
powers under paragraph 5(1)(d) or subsection 5(2) of the CEAA that would permit the Project
to be carried out in whole or in part. Alternatively, it seeksan order in the nature of amandamus
compellingthe RAs, the Minister of Fisheriesand Oceans, the Minister of Natural Resourcesand
the Governor in Council, asrepresented by the Attorney General, to refrain from exercising any
power, duty or function that would permit the Project to be carried out in whole or in part until
acourse of action hasbeen takenin relation to the Project in accordance with paragraph 37(1)(a)
of the CEAA, in performance of their duty to conduct an EA under section 13 of the CEAA.

VI—STANDARD OF REVIEW

[135] The Federa Court of Appeal has already addressed the issue of the standard of review
in Bow Valley Naturalists Society v. Canada (Minister of Canadian Heritage), [2001] 2F.C. 461
(Bow Valley). At paragraph 55, Justice Linden noted in this regard:

Theleading case dealing with sections 15 and 16 of the Act isadecision of thisCourt in Friends
of the West Country Assn. v. Canada (Minister of Fisheries and Oceans) [citation omitted].
Writing for the unanimous Court, Rothstein J.A. concluded that the interpretation of the Act, a
statute of general application, isaquestion of law reviewable on a correctness standard [citation
omitted]. Consequently, this standard of review of statutory interpretation issues will be
employed in this case. However, in that case, this Court did not rule on the appropriate standard
of review for discretionary decisions of substance pursuant to the authority granted in the Act.
The Trial Judge in that case has held that the standard of review for such cases should be
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reasonableness. Applying the Pushpanathan factors, this would be appropriate in this case
particularly because there is no privative clause, and because the level of expertise in
administering the Act isminimal in this and most, if not all, other responsible authorities.

The Court determines that the standard of review applicable to the issues of jurisdiction and
applicability of the impugned legislative and regulatory provisions to the Project raised by the
applicant is that of correctness. In coming to this conclusion, all four contextual factors
mentioned in Dr. Q v. College of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R.
226 (presence or absence of a privative clause or statutory right of appeal; expertise of the
tribunal relativeto that of thereviewing court ontheissuein question; purposesof thelegislation
and of theprovisionin particular; and, nature of the question) have been considered by the Court.

[136] The Court must determine whether, as aleged by the applicant, the project falls under
paragraphs 16(a) and/or 16(c) [of the schedul €] to the CSL Regulations and whether the RAsare
required by section 21 of the CEAA to consult the public on the scope of the Project and the
scope of the assessment prior to making any scoping or course of action decisions with respect
to the Project. The respondents submit on the contrary that section 21 does not apply since the
Project “as scoped” under section 15 by the RAsis not mentioned on the CSL [comprehensive
study list]; therefore, the impugned decisions or actions made by the RAs were authorized by
section 18 of the CEAA.

[137] Ascan be seen, the Court must interpret and determine the scope of sections 15 and 21
of the CEAA. The nature of the questions of law and of law and fact involved in this case is
determinative. Accordingly, the statutory interpretation issuesraised in thiscasewill be decided
on a correctness standard.

VII—PRELIMINARY ISSUES RAISED BY THE RESPONDENTS

[138] For the reasons indicated below (section VIII—Merits of the Case), | find that DFO
correctly determined in May of 2004 that the Project is included in the CSL. The wording of
section 21 of the CEAA, as amended in 2003, made public consultation mandatory. Thisis a
clear and straightforward requirement, the significance of which appears not to have been lost
on the RAs who subsequently re-tracked the Project under the aegis of a scoping decision
thereby avoiding the rigors of the requisite public consultation process. | have accordingly
decided to grant the present judicial review application. However, the Court must deal with two
preliminary issues raised by the respondents. First, the proponent and the Attorney General
contend that the applicant did not file its application in atimely manner. Second, the proponent
challenges the applicant’ s standing in the matter.

A. Delay
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[139] The applicant filed its notice of application for judicial review on June 9, 2006. Thisis
within 30 days from the date the course of action decision was announced on the Registry.

(1) Parties submissions

[140] The respondents urge the Court to conclude that this judicia review is time-barred
pursuant to the 30-day timelimit for filing anotice of application for judicial review, such period
beginning from the time when the decision or order being reviewed was first communicated to
the applicant: subsection 18.1(2) [as enacted by S.C. 1990, c. 8, s. 5; 2002, c. 8, s. 27] of the
Federal CourtsAct, R.S.C., 1985, c. F-7[s.1 (asam. idem, s. 14)] (the FCA). Subsection 18.1(2)
of the FCA further provides that this time may be extended, either before or after the expiry of
the 30 days.

[141] The respondents position is that the 30-day limitation period commenced when the
“scoping decision” mentioned in thethird amended noti ce of commencement was communicated
to the public on March 24, 2005 (the scoping decision of March 2005). The respondents submit
that scoping decisions made under the CEAA constitutejudicially reviewabl e decisions and that
the applicant should not be permitted to collaterally attack the legality of the scoping decision.

[142] On the contrary, the applicant asserts that the application was filed on time. It submits
that the 30-day limitation period began on May 10, 2006, the date the notice of the screening
report was communicated to the public. The applicant contends that environmental assessments
under the CEAA are, by their nature, acontinuing process. Ms. Kuyek statesin her affidavit that
throughout 2005, she raised the applicant’ s concernswith various del egates or employees of the
Ministry of Environment [of B.C.], DFO and the Agency. Moreover, the applicant saysthat until
May 10, 2006, Ms. Kuyek continued to believethat the RAswould facilitate public participation.

[143] Alternatively, inthe event that the Court determinesthat the time limitation began upon
communication of the scoping decision of March 2005, the applicant, as described in itswritten
reply, has requested leave for an extension to file.

(2) Determination by the Court

[144] Theapplicantisnot time-barred from bringing its application which wasfiled within 30
daysafter the communication of the course of action decision. Moreover, | notethat the applicant
is not challenging either the scoping decision of March 2005 or the final scoping decision
contained in the screening report, but instead all eges an ongoing breach of the duty to ensure that
acomprehensive study be conducted by the RAs asrequired by section 21 of the CEAA, which
breach culminated in the taking of the course of action decision, based on the conclusions
contained in the screening report.
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[145] Asappearsfrom the evidence before me, the EA of the project has been acomplex and
evolving process. There have been a great number of interrelated actions and interlocutory
decisionstaken by the variousfederal and provincial authorities prior to theissuance on August
24, 2005, of an assessment certificate by the provincial ministers and the taking of the course of
action decision on May 2, 2006 by the RAs. The facts of this case show that since 2003, the
scope of the project has been modified a number of times by the RAs throughout the EA. This
isnormal under the circumstances considering that a great number of variables and scenarios
must be addressed by the proponent and considered by the federal and provincial authorities
under various legidative and regulatory provisions.

[146] The affiant who submitted an affidavit on behalf of the Crown was directly involvedin
the proj ect when the scoping decision of March 2005 was made. This affiant acknowledges that
the project as scoped only included the construction, operation, modification and
decommissioning of four physical works, specifically the TIA; thewater diversion systeminthe
headwaters of Trail Creek and Northeast Arm Creek; ancillary facilities supporting the
aforementioned; and the explosive storage and manufacturing facility. To this extent, until
February 8, 2007, the time of the cross-examination on his affidavit, the affiant was apparently
unaware that three additional components had been added to the project following the scoping
decision of March 2005. Upon questioning by counsel for the applicant, the affiant stated that
he was unabl e to explain how the changes had happened. He further acknowledged that he was
unaware of any notice ever being given to the public regarding this addition to the scope of the
project.

[147] That being said, when the scoping decision of March 2005 was announced, the federal
agencieswere till waiting to receive from RCDC its cal cul ations and rel evant datawith respect
to theamount of water to be diverted from the Trail Creek to the Quarry Creek watershed. Since
the project “as scoped” by the RAsin March 2005 included the water diversion system in the
headwaters of Trail, Quarry and Northeast Arm creeks, the precise amount of water to be
diverted was akey element of the EA conducted by the RAs. Indeed, the resulting expansion of
the water structure both during the mine life and after its closure would determine the level of
assessment by the RAs (screening or comprehensive study) since a comprehensive study is
required in the case of the proposed construction, decommissioning or abandonment of a
structure for the diversion of 10 million m® or more of water from a natural water body into
another natural water body or an expansion of such structure that would result in an inversein
the diversion capacity of more than 35 percent (section 9 of Part 111 [of the schedule]—Water
Projects to the CSL Regulations).

[148] Thecourtshave consistently ruledthat a“decision” to be subject tojudicial review must
be a final decision, not an interlocutory, procedura ruling. The rationale for this is that
applicationsfor judicial review of aninterlocutory ruling may ultimately betotally unnecessary:
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a complaining party may be successful in the end result, making the applications for judicial
review of novalue. Also, theunnecessary delaysand expenses associated with such applications
can bring the administration of justice into disrepute.

[149] In Szczecka v. Canada (Minister of Employment and Immigration) (1993), 116 D.L.R.
(4th) 333 (F.C.A.), Justice L étourneau stated for the Federal Court of Appeal that [at page 335]:

... unless there are special circumstances there should not be any appeal or immediate judicial
review of an interlocutory judgement. Similarly, there will not be any basisfor judicial review,
especially immediatereview, when at the end of the proceedings some other appropriate remedy
exists. These rules have been applied in several court decisions specifically in order to avoid
breaking up cases and the resulting delays and expenses, which interfere with the sound
administration of justice and ultimately bring it into disrepute.

[150] In GroupeG. Tremblay SyndicsInc. v. Canada (Superintendent of Bankruptcy), [1997]
2F.C. 719 (T.D.), Madam Justice Tremblay-L amer, in the context of a section 18.1 proceeding,
stated [at paragraph 24]: “ Thedecisionsin respect of whichjudicial review isavailable arethose
that make afinal ruling on the merits of acase.”

[151] Although her statements were made in the context of criminal proceedings, | think
McLachlin J.’sremarks [at page 641] in R. v. Seaboyer; R. v. Gayme, [1991] 2 S.C.R. 577 are
apposite here:

... | would associate myself with the view that appeals from rulings on preliminary enquiries
ought to be discouraged. While the law must afford aremedy where one is needed, the remedy
should, in general, be accorded within the normal procedural context in which an issue arises,
namely the trial. Such restraint will prevent a plethora of interlocutory appeals and the delays
which inevitably flow from them. It will also permit afuller view of the issue by the reviewing
courts, which will have the benefit of a more complete picture of the evidence and the case.

[152] Boththeapplicant and the proponent agreethat after the scoping decision of March 2005
was made public, the RAs changed the scope of their project determination, adding three
additional project componentsto thefour already mentioned. Although counsel for the proponent
submitted at the hearing that the three components added in the screening report after March
2005 were only “refinements’ of the scoping decision of March 2005, this nevertheless
demonstrates a changing of the actual scope. It cannot be said then, that the scoping decision of
March 2005 was a“final” decision.

[153] The facts of this case are also distinguishable from Citizens Mining Council of
Newfoundland and Labrador v. Canada (Minister of the Environment) (1999), 17 Admin. L.R.
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(3rd) 287 (F.C.T.D.) (Citizens Mining), wherein Justice MacKay had to decide whether a
decision under section 15 of the CEAA was a final decision and therefore subject to judicia
review. Based on the evidence before him, Justice MacKay concluded as follows [at paragraph
49]:

With respect, | am not persuaded that judicial review isprematurein regard to adecision, by the
responsible authority, determining the scope of the project which will be assessed, and which
assessment that authority will later approve or disapprove. That decision is not merely a
recommendation; rather it meets a statutory requirement and provides the basis for the process
of the assessment from that point on and, as aconsequence, in my opinion it isadecision subject
tojudicial review.

[154] In Citizens Mining, the application was brought approximately eight months after the
terms of reference limiting the panel review to the project were finalized and approximately
seven months after one of the applicant’ s principals wastold that the terms of reference for that
assessment would not be revisited (see Citizens Mining, above, at paragraph 41). These
extraordinary circumstances justified a departure from the normal rule that interlocutory
decisions are not judicially reviewable.

[155] In this application for judicial review, however, no such extraordinary circumstances
arise. The applicant was not informed that the scoping decision of March 2005 was afinal one.
Although the evidence suggests that the scoping decision of March 2005 was communicated to
the applicant, for the reasons explained by Ms. Kuyek in her affidavit, it was not unreasonable
for the applicant to believe that the scoping decision of March 2005 would be modified and the
RAswould remedy what it believed to be an unlawful process by restoring the process mandated
by section 21 of the CEAA. In this regard, both sides acknowledge that the applicant
corresponded with representatives of the Agency and of DFO following the issuance of the
scoping decision of March 2005 to object to the lack of public consultation. Indeed, there was
no final decision made by the RAsuntil they came to the conclusion in the screening report that
public participation in the screening of the Project under subsection 18(3) was not appropriate
inthe circumstances and determined that the Project “ as scoped” by themin the screening report
was not likely to cause “significant adverse environmental effects’ as stated in the course of
action decision posted on the Registry on May 10, 2006.

[156] InAlbertaWildernessAssn. v. Canada (Minister of Fisheriesand Oceans), [1999] 1 F.C.
483 (C.A.), the Alberta Wilderness Association, the Canadian Nature Federation, the Canadian
Parks and Wilderness Society, the Jasper Environmental Association, and the Pembinalnstitute
for Appropriate Development (collectively the appellants), were seeking an order of prohibition
against the Minister of Fisheriesand Oceansfrom issuing authorizationsunder the Fisheries Act
on the basisthat the EA conducted by the Joint Review Panel, did not comply with the statutory
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requirements stipulated in the CEAA. In this case, the report prepared by the panel consisted of
an EA of aproposal of the Cardina River CoalsLtd. to build and operate a 20 km open-pit coa
mine three kilometres east of Jasper National Park in Alberta.

[157] The application Judge had dismissed the application on the preliminary basis that the
federal response issued by the Minister of Fisheries and Oceans had not been challenged
previously by the appellants and therefore served as a barrier to the appellants’ claim [(1998),
152 F.T.R 49 (F.C.T.D.)]. Consequently, the merits of the appellants arguments were not
addressed. The decision of the application Judge was set aside by the Federal Court of Appeal
and the matter referred back to the Court for determination on the merits.

[158] In Alberta Wilderness Assn., Justice Sexton noted, at paragraphs 15-18:

In a preliminary motion prior to this appedl..., the respondents sought to strike out the
appellants’ original application on the basis that it was time-barred. Hugessen J., starting at
paragraph 4, ...made the following comments:

Rather | think the Report should be seen as an essential statutory preliminary step required
by the Canadian Environmental Assessment Act prior to adecision by the Minister to issue
an authorization under section 35 of the Fisheries Act.

That decision hasnot been madeand | think itisafair reading of the Applicants' Originating
Notice of Motion that it seeks primarily to prohibit the Minister from making it on the
grounds that the Panel Report isfatally defective.

Prohibition (like mandamus and quo warranto) isaremedy specifically envisaged in section
18 of the Federal Court Act and like them it does not require that there be adecision or order
actually in existence as a prerequisite to its exercise.

| agree with the view presented in this passage, which was adopted by Gibson J. in Friends of
the West Country Assn. v. Canada (Ministry of Fisheriesand Oceans), [1998] 4 F.C. 340(T.D.),
at page 352, note 7.

| agree with the decisions of Bowen v. Canada, [1998] 2 F.C. 395 (T.D.); Friends of West
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Country, supra, and Union of Nova Scotia Indiansv. Canada (Attorney General), [1997] 1 F.C.
325 (T.D.) which hold that an environmental assessment carried out in accordance with the Act
is required before a decision such as the Minister’'s authorization in the present case can be
issued. Thisview isreinforced by the decisionin Friends of the Oldman River Society v. Canada
(Minister of Transport), [1992] 1 S.C.R. 3, which confirmed that the guidelines that were a
pre-cursor to CEAA (the Environmental Assessment and Review Process Guidelines Order
SOR/84-467) were mandatory rather than directory in nature and, thus, failure to comply with
them would deny the responsible authority the jurisdiction to proceed.

Therequirements of CEAA arelegislated directionsthat are explicit in mandating the necessity
of an environmental assessment as a pre-requisite to ministerial action. It is clear that the
Minister has no jurisdiction to issue authorizations in the absence of an environmental
assessment. Itisequally clear that any assessment must be conducted in accordancewiththe Act,
including for example, the requirement imposed under section 16 of CEAA. The fact that a
federal response has been issued and remains unchallenged does not change these requirements.
Thus, the appellants are entitled to argue the merits of their case. [Emphasis added.]

[159] Accordingly, thisapplication for judicial review of the course of action decision is not
time-barred sinceit has been served and filed within 30 days of the communication of the course
of action decision. In view of my conclusion that thisapplicationistimely, it isnot necessary to
consider whether leave to extend the time to file ought to be granted to the applicant.

B. Standing

(1) Proponent’ s submissions

[160] With respect to standing, the proponent contends that the applicant has not raised a
seriousissue, that it does not have agenuineinterest in the subject-matter and that there are other
directly affected parties who chose not to come forth with an application for judicial review.

[161] Theproponent submitsinthisregard that theapplicant hasnot challenged the substantive
outcome of the course of action decision and that the issues raised by the applicant have already
been decided by this Court and the Federal Court of Appeal in the TrueNorth case, above. The
proponent notes that the applicant is an advocacy group headquartered in Ottawa who does not
represent any group of local citizens or interest groups directly affected by the Project. First
Nationsgroupswho aredirectly affected by the Project have not made an applicationfor judicial
review. Moreover, the proponent stresses that the applicant has chosen not to participate in the
cooperative environment assessment process. Indeed, the applicant has not made any
submissions on the merits of the Project to BCEAO, the RAsor RCDC.
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(2) Tripartite test

[162] The jurisprudence of the Supreme Court of Canada establishes that standing will be
granted to a public interest group who wishes to challenge the exercise of administrative
authority, as well as legidation, where the following tripartite test is met: a serious issue is
raised; the applicant shows a genuine interest; and there is no other reasonable and effective
manner in which theissue may be brought to the Court (Thorson v. Attorney General of Canada
etal.,[1975] 1 S.C.R. 138; Minister of Justice of Canada et al. v. Borowski, [1981] 2 S.C.R. 575,
at page 598; Canadian Council of Churches v. Canada (Minister of Employment and
Immigration), [1992] 1 S.C.R. 236, at pages 251 and following).

[163] Inapplyingthistripartitetest, thisCourt hasconsistently rejected the proposition that the
words “directly affected” used in subsection 18.1(1) of the FCA should be given arestricted
meaning. Indeed, it has been decided in the past that an applicant who satisfiesthe requirements
of discretionary public interest standing may seek relief under subsection 18.1(1) of the FCA
even though not “directly affected”, when the Court is otherwise convinced that the particular
circumstances of the case and the type of interest which the applicant hold justify status being
granted (see Friends of the Island Inc. v. Canada (Minister of Public Works), [1993] 2 F.C. 229
(T.D.), at pages 280-283; Sunshine Village Corp. v. Superintendent of Banff National Park
(1996), 44 Admin. L.R. (2d) 201 (F.C.A.), at paragraphs 65-72; Citizens Mining, above, at
paragraphs 30-33; Serra Club of Canada v. Canada (Minister of Finance), [1999] 2 F.C. 211
(T.D.), a paragraphs 27-34).

(3) Exercise of the Court’s discretion to allow standing

[164] | accept the arguments submitted in writing and orally at the hearing on behalf of the
applicant. Intheexercise of my discretion, | haveconsidered all threefactorsof thetripartitetest,
aswell as the purpose of the CEAA and the particular circumstances of this case.

[165] The fundamental purpose of the CEAA isto ensure that projects requiring an EA are
considered in a careful and precautionary manner before federal authorities take action in
connection with them, in order to ensure that such projects do not cause “significant adverse
environmental effects’” (paragraph 4(1)(a) [as am. by S.C. 2003, c. 9, s. 2] of the CEAA).
Another underlying purpose is*“to ensure that there be opportunities for timely and meaningful
public participation throughout the environmental assessment process’ (paragraph 4(1)(d) [as
am. idem] of the CEAA) (emphasisadded). Therefore, operational provisionsfoundinthe CEAA
and its regulations must be interpreted and applied in amanner consistent with these purposes.

[166] For the purpose of facilitating public access to records related to environmental
assessmentsand providing noticein atimely manner of the assessments, thereisaregistry called
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the Canadian Environmental Assessment Registry (the Registry), consisting of an Internet site
and projectsfiles (subsection 55(1) [asam. idem, s. 25] of the CEAA). Within 14 days after the
commencement of an EA under the CEAA, notice of its commencement must be posted on the
Agency’ s Internet site (paragraph 55.1(2)(a) [as enacted idem] of the CEAA). The notice shall
include a description of the scope of the project in relation to which an EA isto be conducted,
as determined under section 15 of the CEAA (see paragraph 55.1(2)(c) [as enacted idem] of the
CEAA). In the preceding section (see IV—Factual Background, particularly subsection
B—Federal Assessment), | have examined the measures taken by the RAsand/or the Agency to
inform the general public.

[167] In addition to any requirement to notify the public or opportunities for public
participation flowing from the provisions of the CEAA, an obligation on the Crown (though not
on private companiesor individual s) to consult First Nations existswhere Aboriginal rights may
be affected by a project (see Taku River Tlingit First Nation v. British Columbia (Project
Assessment Director), [2004] 3 S.C.R. 550; Haida Nation v. British Columbia (Minister of
Forests), [2004] 3 S.C.R. 511). Indeed in Taku River Tlingit First Nation, above, the Supreme
Court of Canada held that the process engaged in by the Province of British Columbiain respect
of the EA of amining project contemplated in the traditional territory of the Taku River Tlingit
First Nation fulfilled therequirements of itsduty to consult and accommodate. However, itisnot
necessary in this case to determine whether or not the particular requirement to consult and
accommodate the members of the Tahltan and | skut nations has been satisfied by the provincial
and federal authoritiesinvolved in the EA of the project.

[168] A seriousissue israised by the applicant with respect to the legality of the course of
action decision which is afinal decision for the purpose of the present judicial review. In this
instance, the applicant is contesting that the impugned decision represents a departure from a
positive duty to consult the public. To this effect, the issue of public participation is of import,
not just in this case, but for future projects across Canada. Comprehensive studies as stated,
mandate public consultation.

[169] Section 21 of the CEAA which the applicant alegesto be applicable in the case at bar,
has been amended substantially in 2003. The current and enhanced version of thisprovision was
introduced by section 12 of the An Act to amend the Canadian Environmental Assessment Act,
S.C. 2003, c. 9 (the Bill C-9 amendments). The former text of section 21 [asam. by S.C. 1993,
C. 34, s. 26(F)] of the CEAA isalso reproduced at the end of the present reasons for order (see
Appendix “A”). TheBill C-9 amendments cameinto effect on October 30, 2003 and apply to the
Project.

[170] The TrueNorth decisions invoked by the respondents to sustain the legality of the
impugned actions or decisions are based on the law asit read prior to the Bill C-9 amendments.
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[171] Section 21 of the CEAA now makes public consultation mandatory when conducting an
EA by means of acomprehensive study. Specificaly, the new provision providesthat “[w]here
a project is described in the comprehensive study list, the responsible authority shall ensure
public consultation with respect to the proposed scope of the project for the purposes of the
environmental assessment, the factors proposed to be considered in its assessment, the proposed
scope of thosefactorsand the ability of the comprehensive study to addressissuesrelating to the
project” (emphasis added).

[172] Moreover, the new section 21 of the CEAA providesthat when making an EA by means
of acomprehensive study, the RA must also report to the Minister of the Environment after the
public consultation regarding: the scope of the project, the factors to be considered in its
assessment and the scope of those factors; the public concerns in relation to the project; the
potential of the project to cause adverse environmental effects and the ability of the
comprehensive study to address issues relating to the project. The RA must also recommend to
the Minister of the Environment to continue with the EA by means of acomprehensive study or
to refer the project to amediator or review panel (subsection 21(2) of the CEAA). Again, such
reguirements do not exist where a screening is conducted by the RA.

[173] A duty to consult the public at an early stage on key aspects of the environmental
assessment processis, therefore, onefundamental aspect introduced by the Bill C-9 amendments.
Another oneis participant funding. Previous subsection 58(1.1) [asenacted by S.C. 1994, c. 46,
S. 4] required the Minister to establish a participant funding program to facilitate the public's
participation in mediations and assessment by areview panel. The Bill C-9 amendments [S.C.
2003, c. 9, s. 28] expand this program by extending participant funding to comprehensive studies
and also clarify that the participant funding program applies to joint assessment by a review
panel aswell. The program is administered by the Agency.

[174] The notice of commencement which was posted on the Registry on May 23, 2004,
announced that DFO would conduct a comprehensive study commencing on May 19, 2004. It
can serioudly beargued by the applicant that this created alegitimate expectation that the general
public would be consulted in accordance with section 21 of the CEAA. Moreover, at the time
that the RAschanged “track” and chose to proceed by way of a screening, the documentation on
file shows that the public consultation process under the provincial EA was well underway.
Indeed, it was completed prior to the announcement made on the Registry of the scoping decision
of March 2005.

[175] Inthe end result, there was no public consultation with respect to the screening report
prepared in 2006 under the purported authority of section 18 of the CEAA. Thiscontrastssharply
with the evidence on file that the public has been consulted by the RAs with respect to the
comprehensive study prepared in the case of the Galore Creek gold—silver—copper mine, which
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is also located in the area where the Red Chris property is situated.

[176] Relevant documentary evidence produced by the applicant (the affidavit of Ms. Kuyek),
which | find admissible and accept to consider in this proceeding, shows that on January 25,
2005, the DFO, NRCan and TC decided to conduct a comprehensive study commencing on
January 11, 2005 of the Galore Creek gold—silver—Copper minein British Columbiaand that the
genera public, including the applicant, had the opportunity to be consulted by the RAs on the
scope of the project and factorsto be considered despite the fact that ajoint cooperative EA was
also in progress.

[177] Therefore, other mines are currently being scoped by RAs with differing results. This
brings a state of uncertainty with respect to the correct interpretation and application of section
21 of the CEAA which is mandatory.

[178] | defer to the reasoning of Justice Cory in Canadian Council of Churches, at pages
253-254 whereinit was el ucidated that theissues of standing and of whether thereisareasonable
cause of action are closely related and indeed tend to merge. In the case at bar, compliance with
the CEAA raises a serious and justiciable question of law.

[179] The applicant also shows a genuine interest in the issues raised in this application for
judicia review. Morethan amere bona fideinterest and concern about social and environmental
Issues is necessary to obtain public interest standing. In Citizens' Mining, above, at paragraph
30, this Court determined that an applicant seeking public interest standing must demonstrate:
“a long-standing reputation and it must do significant work on the subject-matter of the
challenge, and its interest must be greater than that possessed by a member of the general
public.”

[180] Based on the evidence before me, MiningWatch clearly satisfies this requirement. It is
afederaly registered non-profit society that functions as a coalition of environmental, social
justice, Aboriginal and labour organi zationsfrom across Canada. By focusing on federal aspects
of mining development, the applicant enjoys the highest possible reputation and has
demonstrated areal and continuing interest in the problems associated with mine devel opment.
Indeed, MiningWatch has made submissions before the House Committee on Bill C-19 [An Act
to amend the Canadian Environmental Assessment Act, 1st Sess., 37th Parl., 2001] the
predecessor of the 2003 amendments to the CEAA, and has published studies critical of failed
mitigation plansin relation to mine development.

[181] The applicant’slack of participation in the provincial environment assessment process
isnot abarrier to the granting of standing in thisjudicial review as the provincial forum would
not have been to appropriate place for the applicant to raiseits concerns about the conduct of the
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RAs, dl of whom are federal departments. Further, this Court has ruled that the lack of
participation in an assessment does not preclude aninterested party from seeking standing: Serra
Club, above, at paragraph 68. Finally, | am also of the view that since Ms. Kuyek raised the
applicant’ s concerns with various del egates or employees of the Ministry of Environment, DFO
and the Agency throughout 2005, this suggests an involvement with the Project that preventsthe
striking out of the application on the ground of lack of standing.

[182] Although the applicant raises a serious issue and has a genuine interest in the
subject-matter of this application, public interest standing may still be denied if there are other
persons who are more directly affected than the applicant, and are reasonably likely to institute
proceedings to challenge the administrative action in question. The rationale for this final
requirement is that those most directly affected by administrative action are often in the best
position to bring to the court the information necessary for an appropriate resolution of the
dispute.

[183] Itisobviousthat membersof thegeneral public aswell as Aboriginal groups/individuals
living geographically proximal to the Project may have an interest in this judicial review.
However, given the complexities and i nterconnectedness of modern society (asdiscussed by the
Supreme Court in Canadian Council of Churches, above, at page 249), | am not persuaded that
geographical proximity ought to be the determinative factor when assessing public interest
standing.

[184] Instead, | import the reasoning of Justice MacKay [at paragraph 35] in Citizens' Mining
that public interest standing should be accorded “where the applicant has a genuine interest and
there is no evidence of another or others with a genuine interest that could reasonably be
expected to bring a challenge.” | disagree that just because others might share the applicant’s
concerns, but have not commenced legal action, the applicant should be denied standing. In the
case at bar, thereis no evidence to suggest that others might raise the important issue raised by
the applicant concerning both the scope of section 21 of the CEAA, asamended by Bill C-9, and
its application in relation to the Project.

[185] Insum, MiningWatch represents a coalition of approximately 20 groups that express a
communal concern and seek to challenge a decision that might otherwise be essentially beyond
review. In my view, the applicant isthe only one to demonstrate sufficient interest or the means
to launch thisjudicial review.

[186] Therefore, standing is accorded to the applicant under the doctrine of public interest.
VIII—MERITS OF THE CASE

[187] Essentialy, the Court isfaced with a“chicken or the egg” conundrum. Once an EA has
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been “triggered” pursuant to section 5 of the CEAA, does an RA havejurisdiction to rescope a
project listed inthe CSL in amanner that will prevent the RA from conducting acomprehensive
study?

A. Parties Submissions

[188] Through counsel, parties made extensive submissions in writing and at the hearing on
the merits of this case. While particular arguments are not necessarily reflected in the following
paragraphs, | have considered all such arguments prior to making the order which follows the
present reasons. The main submissions made by the parties can be summarized as follows.

(1) The applicant

[189] The applicant contends that tracking must follow the rules set out in sections 18 and 21
of the CEAA and that scoping of the project under section 15 isdetermined only after identifying
the correct assessment track. In support of its contentions, it points out that whereas the former
version of section 21 did not make public consultation mandatory, the current version provides
that “[w]here a project is described in the comprehensive study list, the responsible authority
shall ensure public consultation with respect to the proposed scope of the project for the purposes
of the environmental assessment” (emphasis added). The applicant interprets this to mean that
“tracking” must take place prior to any scoping of the project for the purpose of the EA. It points
out that the definition of “project” at subsection 2(1) of the CEAA isagenera term that does not
make adistinction between federal and provincial projects and cannot be construed asa* project
as scoped.” Therefore, in the case at bar, when identifying the “track” to be followed, the RAs
should have looked at the project that was described in the proposal to BCEAO.

[190] Moreover, accordingtotheapplicant, “whereaproject isdescribedinthecomprehensive
study list” isacondition precedent to the application of section 21. Assuch, wherethe “project”
that has been proposed is set out in the CSL, the EA must be carried out by means of a
comprehensive study. Inthe caseat bar, asthe project description that was submitted to BCEAO
contained mine production threshol ds exceeding those prescribed by paragraphs 16(a) and ()
[of the schedule] to the CSL Regulations, the project is * described in the comprehensive study
list” and the EA should have proceeded by means of comprehensive study. Furthermore, it is
clear by the use of the term “proposed scope’, which was added to section 21 by Bill C-9
amendments, that public consultation must take place prior to the actual scoping decision.
Indeed, to interpret section 21 otherwise would be to allow RAs to circumvent public
consultation by narrowing the scope of a project in order to exclude components that are
described in the CSL.

[191] Theapplicant further submitsthat the CEAA doesnot givethe RAsthe power to convert
comprehensive studies into screenings. It points out that section 21.1 of the CEAA, which was
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addedin 2003 [S.C. 2003, c. 9, s. 12], explicitly allowsthe Minister of the Environment to decide
to either refer the project to aresponsible authority so that it may continue the comprehensive
study or refer the project to amediator or review panel. No such provision exists with regard to
the RAs. It further notes the CEAA does not provide to anyone the power to downgrade a
comprehensive study to a screening.

[192] Atthehearing, counsel for the applicant specified that the applicant does not submit that
aproject must always be scoped to include all of its elements. Rather, such determinations must
be made on a case-by-case basis. Counsel further argued that if the Minister of the Environment
believed that the scope of the project was too narrow, after public consultation, the Minister
could refer the project to areview panel or mediation.

[193] The applicant also submits that the TrueNorth decisions which are invoked by the
respondents should be distinguished from the case at bar. First, the applicant points out the
TrueNorth decisions related to the judicial review of a scoping decision, whereas in the case at
bar, the applicant alleges that following the taking of action based on a screening report, there
was a breach of the duty to ensure public consultation pursuant to section 21 of the CEAA. It
points out that section 21 was not mentioned at all by the Federal Court of Appeal. Second, the
TrueNorth decisions pertain to the former version of the CEAA that wasin force prior to the Bill
C-9 amendments. The applicant further submitsthat Parliament could not have contemplated the
TrueNorth decisions when making the amendments, asthey were rendered after the coming into
force of Bill C-9 amendments which made public consultation on the scope of the project
compulsory. Indeed, in oral argument, counsel for the applicant indicated that had Parliament not
amended this section in 2003, it would not be before the Court today .

(2) The respondents

[194] For their part, the respondents contend that “scoping” determines the “tracking” of a
project.

[195] The proponent submits the applicant’s arguments were aready dealt with in the
TrueNorth decisions. Even wheretheentire proposal containssome componentsthat areincluded
on the CSL, an RA may scope the project down to focus on those components that require a
federal permit, licence or approval. Furthermore, in TrueNorth, the Federal Court of Appeal
confirmed that the scoping decision under section 15 of the CEAA ismade prior to the decisions
to proceed by meansof either screening or comprehensive study. The proponent submitsthat Bill
C-9 amendments did not change that order and points out that no amendments were made to
section 15.

[196] The Crown submitsthat section 21 of the CEAA isonly triggered if acomponent of the
proposed scope of the project, as determined by the RA under section 15, appears on the CSL.
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The Crown further argues that an RA may amend the scope of the project at any time after
section 21 is engaged. If the scope is amended so that none of the components of the project
appear on the CSL, section 21 ceases to apply. It submits that in the TrueNorth decision, the
Federal Court of Appeal confirmed that “ project” for purposes of assessment isnot the proposal,
but is determined by the RA pursuant to the exercise of its discretion under section 15 of the
CEAA. The Crown submits that the Federal Court of Appeal in TrueNorth has decided that
“project” for the purposes of the CEAA must be read as* project as scoped” under section 15 of
the CEAA. According to the Crown, the term “project” must therefore be read throughout the
CEAA as “project as scoped”, including at section 21.

[197] While the Crown’s written submissions aso focused on the constitutional aspect of
TrueNorth, at the hearing, counsel for the Crown clarified that he did not believe that their
position differed from that of the proponent. In any event, counsel for the Crown submits that
thisissue does not have to be determined in the case at bar.

B. Legidative Scheme

[198] In Bow Valley, above, the Federal Court of Appeal, at paragraph 19, affirmed that the
basic framework for an environmental assessment was as follows;

The basic framework for an environmental assessment is as follows. First, the responsible
authority must decide whether the Act applies to the project and if it does, which type of
environmental assessment applies. The next step is the conduct of the assessment itself.
Following the assessment, the responsible authority makes a decision as to whether or not to
allow the project to proceed. Thefinal step isthe post-decision activity which includes ensuring
that mitigation measures are being implemented and giving public notice concerning the
responsible authority’ s course of action. [Emphasis added.]

[199] Itisnot necessary to come back to the particular elementswhich havetriggered the need
to conduct an EA under section 5 of the CEAA in the case of the Project. In thisregard, | will
refer only to what has already been mentioned in section | 11—Regquirement of an Environmental
Assessment (EA), above. That being said, | will now examine two particular legal aspects that
need clarification: (1) the types of environmental assessment (tracks) and (2) the nature of
scoping.

(1) Types of environmental assessment (tracks)

[201] The mgority of projects requiring an EA under section 5 of the CEAA will undergo a
self-directed EA, which can involve either a screening or a comprehensive tudy.

[202] Pursuant to section 13 of the CEAA, where a project is described in the CSL or is
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referred to amediator or areview panel, notwithstanding any other Act of Parliament, no power,
duty or function confirmed by or under the Act and any regulation made thereunder shall be
exercised or performed that would permit the project to be carried out in whole or in part unless
an EA of the project has been completed and a course of action has been taken in relation to the
project in accordance with paragraph 37(1)(a) of the CEAA.

() Screening

[203] Section 18 of the CEAA, whichtherespondentsallegeto be applicableinthe caseat bar,
provides that where a project is not described in the CSL or the EL, the RA shall ensure that a
screening of the project is conducted and that a screening report is prepared.

[204] Under subsection 16(1) [asam. by S.C. 1993, c. 34, s. 22(F)] of the CEAA, the screening
will include aconsideration of thefollowing factors: the environmental effectsof the project, the
significance of theenvironmental effects, commentsfrom the publicreceivedinaccordancewith
the CEAA and the regulations, measuresthat are technically and economically feasible and that
would mitigate any significant adverse environmental effectsof the project, and any other matter
relevant to the screening that the RA may require.

[205] In the context of a screening, public consultation is not necessarily mandatory. Where
it isnot required by regulations, the latter will only occur if the RA is of the opinion that public
participation in the screening of aproject isappropriate in the circum-stances (subsection 18(3)
of the CEAA). In such cases, the RA will include, on the Internet site, a description of the scope
of the project, the factors to be taken into consideration in the screening and the scope of those
factors or an indication of how such a description may be obtained (paragraph 18(3)(a) of the
CEAA).

[206] Again, if the RA isof the opinion that public participation in the screening of a project
is appropriate, before taking a course of action under section 20 of the CEAA, the RA will give
the public an opportunity to examine and comment on the screening report and on any record
relating to the project that has been included in the Registry and will give adequate notice of that
opportunity (paragraph 18(3)(b) of the CEAA). After taking into consideration the screening
report and any commentsfiled pursuant to subsection 18(3) of the CEAA), the RA can then take
one of the courses of action described at section 20 of the CEAA.

[207] Asit was explained earlier, the course of action decision made by the RAs on May 2,
2006 is based on paragraph 20(1)(a) of the CEAA, which reads as follows:

20. (1) The responsible authority shall take one of the following courses of action in respect of
aproject after taking into consideration the screening report and any comments filed pursuant
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to subsection 18(3):

(a) subject to subparagraph (c)(iii), where, taking into account the implementation of any
mitigation measuresthat the responsi ble authority considers appropriate, the projectisnot likely
to cause significant adverse environmental effects, the responsible authority may exercise any
power or perform any duty or function that would permit the project to be carried out in whole
or in part; [Emphasis added.]

[208] Indeed, the RAstook the course of action decision without any input from the publicin
the EA process under the CEAA on the grounds that public consultation in the provincial EA
process “ provided sufficient and satisfactory opportunities for public input into the Red Chris
EA process.” In thisregard, the RAs noted: “Based on the extent of consultation that has been
conducted by the Government of BC and the Proponent, and the information that the RAs
received from this consultation, the RAs are of the opinion that public participation in the
screening of the Project under CEAA 18(3) is not appropriate under these circumstances.”

(b) Comprehensive study

[209] Section 21 provides that a comprehensive study must be conducted in the case of a
project mentioned on the CSL. Section 21 has been substantially amended in 2003. The
amendments introduced by Bill C-9 will be discussed later.

[210] A comprehensive study constitutes a more thorough environmental assessment than a
screening. Indeed, where acomprehensive study isrequired, in addition to thefactors considered
under subsection 16(1) of the CEAA, the following factors will also be considered: the purpose
of the project; alternative meansof carrying out the project that aretechnically and economically
feasible and the environmental effects of any such alternative means; the need for, and the
reguirements of, any follow-up program in respect of the project; and the capacity of renewable
resources that are likely to be significantly affected by the project to meet the needs of the
present and those of the future (subsection 16(2) of the CEAA).

[211] The CSL referred to in section 21 of the CEAA, which the applicant alleges to be
applicable to the project, categorizes projects or classes of projects for which acomprehensive
study isrequired wherethe Governor in Council is satisfied that the project or any project within
the classislikely to have significant adverse environmental effects. The CSL is appended as a
schedule of the CSL Regulations.

[212] In a manner similar to the EL and the IL already mentioned above (see section
I1l—Requirement of an Environment Assessment (EA)), the CSL isdivided into partsreflecting
its general areas of application, including: national parks and protected aress;
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€l ectrical generating stationsand transmission lines; water proj ects; oil and gasprojects, minerals
and mineral processing; nuclear and related facilities; industrial facilities;, defence;
transportation; and water management.

[213] Pursuant to section 3 of the CSL Regulations, the proposed construction,
decommissioning or abandonment of ametal mine, other than agold minewith an ore production
capacity of 3 000 tonnes per day or more, or a gold mine other than a placer mine, with an ore
production capacity of 600 tonnesper day or more are prescribed projectsand classes of projects
for which acomprehensive study is required (see paragraphs 16(a) and (c) of Part 5—Minerals
and Mineral Processing of the schedule to the CSL Regulations).

[214] Moreover, acomprehensive study is required in the case of the proposed construction,
decommissioning or abandonment of a structure for the diversion of 10 million m® or more of
water from a natural water body into an other natural body water or an expansion of such
structure that would result in an increase in the diversion capacity of more than 35 percent
(section 9 of Part [1l—Water Projects [of the schedul€] to the CSL Regulations). However, in
view of the fact that the applicant has abandoned its request that a declaration be made in this
regard, it is not necessary to determine whether or not the Project aso falls under section 9 [of
the schedulg] to the CSL Regulations, asit may exceed the water diversion volume threshold of
10 million m® per year in the post-closure period of the mine (see the estimates mentioned at
section I|—The Project).

[215] The Bill C-9 amendments also added sections 21.1 and 21.2 [S.C. 2003, c. 9, s. 12] to
the CEAA.

[216] Section 21.1 of the CEAA providesthat after the public consultation, the Minister of the
Environment must take into account the RA’s report and its recommendation, and then either
refer the project to the RA so that it may continue the comprehensive study and ensure that a
comprehensive study report is prepared and provided to the Minister of the Environment and to
the Agency or refer the project to amediator or review panel. If the Minister of the Environment
refers the project to the RA, this decision is final; the project may not be later referred to a
mediator or review panel (subsection 21.1(2) of the CEAA).

[217] Furthermore, pursuant to the new section 21.2 of the CEAA, the RA must then ensure
that the public is provided with an opportunity in addition to those provided under subsection
21(1) and section 22 of the CEAA, to participate in the comprehensive study, subject to a
decision with respect to the timing of the participation made by the federal environmental
assessment coordinator under paragraph 12.3(c) [as enacted idem, s. 7] of the CEAA.

[218] Section 22 of the CEAA, which also deals with comprehensive studies, has not been
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amended. After receiving a comprehensive study report in respect of a project, the Agency
publishes anotice setting out, inter alia, the addressfor filing comments on the conclusionsand
recommendations of the report and any person may file comments with the Agency relating to
the conclusions and recommendations and any other aspect of the comprehensive study report.
Prior to the deadline set out in the notice published by the Agency, any person may file
comments with the Agency relating to the conclusions and recommendations and any other
aspects of the comprehensive study report.

[219] Pursuant to subsection 23(1) [as am. idem, s. 13] of the CEAA, after taking into
consideration the comprehensive study report and any comments filed, the Minister of the
Environment may refer the project to the RA for action under section 37 [as am. by S.C. 1993,
C. 34, s. 29(F); 1994, c. 46, s. 3; 2003, c. 9, s. 17] of the CEAA and issue an environmental
assessment decision statement that sets out the Minister of the Environment’s opinion as to
whether, taking into account the implementation of any mitigation measuresthat the Minister of
the Environment considers appropriate, the projectisor isnot likely to cause significant adverse
environmental effects and sets out any mitigation measures or follow-up program that the
Minister of the Environment considers appropriate, after having taken into account the views of
the RAs and other federal authorities concerning the measures and program.

(c) Review panel or mediator

[220] The CEAA confers broad discretionary power upon the RAs or the Minister of the
Environment to choose a“higher” track than that of a screening or a comprehensive study.

[221] Indeed, subject to paragraphs 29(1)(b) and (c) of the CEAA, where at any timeaRA is
of the opinion that a project, taking into account the implementation of any mitigation measures
that the RA considersappropriate, may cause significant adverse environmental effects, or public
concerns warrant areference to amediator or areview panel, the RA may request the Minister
of the Environment to refer the project to amediator or areview panel (section 25 of the CEAA).

[222] Similarly, where at any time the Minister of the Environment is of the opinion that a
project for which an environmental assessment may be required under section 5 of the CEAA,
taking into account the implementation of any appropriate mitigation measures, may cause
significant adverse environmental effects, or public concerns warrant areference to a mediator
or a review panel, the Minister of the Environment may, after offering to consult with the
jurisdiction within the meaning of subsection 12(5) of the CEAA, where the project is to be
carried out and after consulting with the RA or, where thereisno RA in relation to the project,
the appropriate federal authority, refer the project to amediator or areview panel (section 28 [as
am. by S.C. 1998, c. 5, s. 162] of the CEAA).

(2) The nature of scoping
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[223] Establishing the scope of a project to be assessed is a very fact-specific endeavour, one
which requires a careful examination of the works that are being carried out in relation to the
project in question.

[224] For example, in Quebec (Attorney General) v. Canada (National Energy Board), [1994]
1 S.C.R. 159, the Supreme Court of Canada considered the question of the scope of the project
for the purposes of assessment under the National Energy Board Act, R.S.C., 1985, c. N-7.
Hydro-Québec had applied for licences to export el ectricity to the United States. The National
Energy Board (the Board) approved the licences subject to two environmental conditionsrelated
to the proposed electricity generating facilities. One condition required that, prior to their
construction, the electricity generating facilities undergo an environmental assessment.

[225] The Supreme Court ruled[at page 192] that, in assessing the scope of the assessment, the
proper question to ask was whether the construction of the new facilities“is required to serve,
among other needs, the demands of the export contract.” The Supreme Court further held [at
page 195] that the Board was not limited in its scope of inquiry to the “environmental
ramifications of the transmission of power by aline of wire’. Thus, the environmental effects of
the electricity generating facilities were related to the Board' s power to grant an export licence
and came within the scope of the assessment.

[226] Subsection 15(1) of the CEAA which the respondents invoke to sustain the legality of
the decisions or actions taken by the RAS, provides that the scope of the project in relation to
which an EA is to be conducted is determined by the RA; where the project is referred to a
mediator or review panel, the scope is determined by the Minister of the Environment, after
consulting with the RA.

[227] Pursuant to subsection 15(2), the RA may combinetwo or moreprojectstowhichtheAct
appliesinto the same EA if it determines that the projects are so closely related that they can be
considered as forming a single project. This power is discretionary.

[228] Moreover, subsection 15(3) of the CEAA further provides:

15....
15.1.. ]
(3) Where a project is in relation to a physical work, an environmental assessment shall be conducted in respect of every

construction, operation, modification, decommissioning, abandonment or other undertakingin relation to that physical work that
is proposed by the proponent or that is, in the opinion of
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(a) the responsible authority, or

(b) where the project is referred to a mediator or a review panel, the Minister, after consulting with the responsible
authority,likely to be carried out in relation to that physical work. [Emphasis added.]

[229]  Whilenot binding, theguidelines[ The Canadian Environmental Assessment Act; Responsible Authority’ sGuide, 1994]
explain how the Agency envisions the operation of the EA process, which isacomplex one. Indeed, courts have relied on the
Agency’ spublicationsin order to describe the EA process: Friends of the West Country Assn. v. Canada (Minister of Fisheries
and Oceans), [2000] 2 F.C. 263 (C.A.); Citizens' Mining, above; Manitoba’ s Future Forest Alliancev. Canada (Minister of the
Environment) (1999), 30 C.E.L.R. (N.S)) 1 (F.C.T.D.); Bow Valley, above.

[230] The RAsmust first determine whether the CEAA applies. To answer this question, the RA must determine if:

(1) thereisa“project” as defined by the CEAA;

(2) the project is not excluded by the CEAA or one of its regulations;

(3) the project involves a “federal authority”; and/or

(4) the project involves an action that triggers the need for an EA under the CEAA.

[231] Second, the RA determineswhich EA track to follow. In thisregard, the Guideto the Preparation of a Comprehensive
Sudy for Proponents and Responsible Authorities mentions:

STEP 1.2: DETERMINING THE EA TRACT

Themajority of federal projectsrequiring an environmental assessment will undergo aself-directed EA, which caninvolveeither
a screening or a comprehensive study. Both are considered self-directed environmental assessments because the responsible
authority:

« determines the scope of the environmental assessment;

* ascertains the factors to be considered;

« directly manages the environmental assessment process; and

 ensuresthat an environmental assessment report is drawn up.

Although the majority of self-directed EAswill involve screenings, some will require a comprehensive study, which involves
amore intensive and rigorous assessment of a proposed project’ s environmental effects.

A project will undergo a comprehensive study when it:
* isprescribed within the Comprehensive Study List Regulations;
» Hasnot been referred directly by the RA to the Minister for mediation or panel review; and

» Takes place inside of Canada.
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The RA must review the Comprehensive Study List Regulationsto determineif the project, for which it is proposing to exercise
apower, isdescribed on thelist. Whereit isunclear whether aprojectisonthelist, the RA should seek advicefrom the Agency.

[232] Inthisregard, the Guide mentions:
STEP 2.1: SCOPING THE COMPREHENSIVE STUDY

It is up to the responsible authorities to determine the scope of the project (s.15), and the scope of the factors to be taken into
consideration during thecomprehensivestudy (ss. 16(1), ss. 16(2) and ss. 16(3)). The Federal Co-ordination Regulationsrequire
that the RAs and expert departments together determine the scope of the project, the factors to be considered and the scope of
thefactors. The best practiceisfor federal authoritiesto agree on one scopethat satisfiesall their EA responsibilities. However,
thisisnot alegal requirement.

Itishighly recommended that the scoping exercise be undertaken in consul tation with the proponent, stakehol dersgroups, expert
departments and the Agency. Scoping sessions should be held as early as possible in the process. The success of the
environmental assessment process will often depend on how well this step is undertaken. The scoping exercise sets the
parametersfor the comprehensive study and provides arationalefor the design of the studieswhich may berequired. [Emphasis
added.]

[233] Asnoted by Justice Linden in Bow Valley, above, at paragraphs 25-27:

The Act does not define the process of scoping of the project. Neither doesiit define the term “scope.” Nor doesit provide any
direction to the responsible authority in determining which physical works should be included within the scope of the project.
The Responsible Authority’ s Guide, however, suggests the use of the principal project/accessory test to ensure consistency in
scope of the project determinations. According to the principal project/accessory test, the principal project, i.e., either the
undertaking with respect to a physical work or the physical activity, must always be included in the scope of the project. The
scope should also include other physical works or physical activities which are accessory to the principal project.

The Responsible Authority’ s Guide suggests two criteria be used in determining what constitutes an accessory to the principal
project: interdependence and linkage. If the principal project cannot proceed without the undertaking of another physical work
or activity, then that other physical work or activity may be considered as a component of the scoped project. Furthermore, if
the decision to undertake the principal project makesthe decision to undertake another physical work or activity inevitable, then
that other physical work or activity may also be considered as a component of the scoped project.

The Operational Policy Statement ... issued by the Agency entitled “ Establishing the Scope of the Environmental Assessment”
providesthat “ Scoping establishes the boundaries of an environmental assessment (what elements of the project to consider and
include and what environmental components are likely to be affected and how far removed those components are from the
project).” The Statement recommends the following, among other things, be considered when determining the scope of the
project: the description of the project (what isthe project and isit the principal project?) and justification for the project (what
isthe purpose of project and why isit proposed?), and other physical workswhich are inevitable or physically linked to or are
inseparable from the proposed projects; whether the proposed project is or has been the subject of an assessment of
environmental effects by others, such as other environmental assessments, forest management plans, or resource management
plans, regional 1and use plans; whether other review processeshave occurred or are occurring and their results. [Emphasisadded.]

[234]  Ascan be seen, the process of scoping involves several issues, namely the scope of the project itself, the scope of the
environmental assessment, the scope of the factors to be considered, and scoping “interested part[ies]” (see the definition in
subsection 2(1) of the CEAA). | will now examine the relevant case law with respect to theinterpretation of the powers granted
to the RAsin thisregard.

[235] Inthecaseat bar, itisnot contemplated that the Project will be completed in several phases (however the two projected
open pits would eventually merge into one) or that RCDC will not construct the projected mine and mill which have been
excluded by the RAs in the scoping decision of March 2005. Neither isit a case where the RAs have decided to include in the
scoping exercise components of a project which had for instance, been excluded by a proponent in its description of the
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contemplated project. Asit was previously explained, it wasinitially determined by DFO in May 2004 that a comprehensive
study, preceded by a public consultation with respect to the scope of the Project and factors to be considered in the EA of the
Project, would be prepared by the RAs. However, the RAs later determined that the Project “as scoped” by them was no longer
included in the CSL.

C. Case Law
[236] Theinterpretation of section 15 has been the subject of significant judicial consideration.
(1) Bowen

[237]  InBowen v. Canada (Attorney General), [1998] 2 F.C. 395 (T.D.), the applicants contested a decision of the Minister
of Canadian Heritage to close the airstrips in Banff and Jasper National Parks. More specifically, the applicants alleged the
screening process, which the Department of Canadian Heritage undertook to determine the environmental effects of
decommissioning theairstrips, wasin violation of the requirements under the CEAA to complete acomprehensive study. Inthis
decision, the Court assessed the scheme under the former version of the CEAA. The Court then evaluated whether the decision
of the Governor in Council was “in relation to a physical work.” Having identified the project as the decommissioning of
airstrips, the Court next considered whether the project was on the comprehensive study list. Justice Campbell noted in this
regard [at paragraph 70]:

Under section 1 of the Comprehensive Study List, since each decommissioning isin relation to a physical work in a national
park, a comprehensive study is required, but only if the decommissioning is contrary to the management plan for the park
concerned.

[238] Finding that the decommissioning of airstripswas contrary to the management plan for the parks concerned, the Court
determined the project was on the CSL. Justice Campbell further noted [at paragraph 75]:

Therefore, | find that a comprehensive study is required respecting any decision to decommission either the Banff or Jasper
airstrips. | also find that the fact that screening assessments have already been done is an irrelevant consideration as far as the
law is concerned, although undoubtedly, the results will be of practical assistance in the development of the required
comprehensive studies.

[239] Inlight of thisfinding, the Court concluded, therefore, acomprehensive study was required and that the screening was
ultravires.

(2) Manitoba's Future Forest Alliance

[240] Thecaseof Manitoba’sFuture Forest Alliance involved the construction of abridge and an environmental assessment
undertaken by the Canadian Coast Guard. The proponent of the project was al so undertaking the conversion and expansion of
an existing pulp mill, the construction of anew pulp mill, the construction of hundreds of kilometres of logging roads and other
related forestry activities. The approval was challenged on the basis of the narrow scoping of the project. Justice Nadon found
that, when determining the scope of the project under subsection 15(1) of the CEAA, the responsible authority was required
under subsection 15(3) to assess not just those undertakings proposed by the proponent but also those which were likely to be
carried out in relation to the bridge.

[241]  Justice Nadon at paragraph 53, imported the following passage from the respondent’ s memorandum into hisjudgment:
The effect of s. 15(3) . . . is that the scope of the assess-ment of a physical work project may be increased beyond what is

proposed inthe project itself, in order to takeinto account the environmental effects of the undertakingsthe responsible authority
believes are likely to be carried out to carry the project through its life cycle. [Emphasis added.]

[242] However, based ontheparticular factsin that case, the Court concluded that the Canadian Coast Guard was hot required
toincludetheforestry operations, the pulp mills or the construction of the new roadsin the scope of the project since theforestry
operations were not undertakings related to the bridge or likely to be carried out in relation to that project.



148 MININGWATCH CANADA V. CANADA [2008] 3 F.C.R.

(3) Friends of the West Country Assn.

[243] InFriendsof the West Country Assn., above, the breadth of subsections 15(1) and (3) of
the CEAA was reviewed by this Court and the Federal Court of Appeal. In the first instance
[[1998] 4 F.C. 340 (T.D.)], the Court found no reviewable error in the manner in which the
Canadian Coast Guard exercised its discretion in defining the projects subject to environmental
assessment review. In particular, the Court found no error in the Canadian Coast Guard not
including the main line road and the proposed Sunpine forestry operations within the scope of
the bridge projects. However, the Court went on to consider subsection 15(3). In thisregard, my
colleague Justice Gibson concluded that the RA was obliged to include within “the scope of the
environmental assessment” (as opposed to the “projects’) the road and perhaps the forestry
operations because they were “in relation to” the bridge.

[244] The appeal was dismissed and it was ordered that the matter be redetermined in
accordance with the reasons of Justice Gibson as modified by the reasons of the Federal Court
of Appeal. Inthisregard, Justice Rothstein who wrote the reasons of the Court of Appeal stated
that while the scope of the project isto be determined by the RA, it may include more than just
the physical work that triggered CEAA review, where there are other physical activities in
relationto aparticular work. However, subsection 15(3), is“ subsidiary” to subsection 15(1), and
as stated by Justice Rothstein [at paragraph 14] in the latter case “the words in subsection 15(3)
do not havethe effect of rescoping aproject to something wider than what was determined under
subsection 15(1).”

[245] That being said, Justice Rothstein opined at paragraphs 34 and 39:

Under paragraph 16(1)(a), the responsible authority is not limited to considering environmental
effects solely within the scope of aproject as defined in subsection 15(1). Nor isit restricted to
considering only environmental effects emanating from sources within federal jurisdiction.
| ndeed, the nature of acumulative effects assessment under paragraph 16(1)(a) would appear to
expressly broaden the considerations beyond the project as scoped. . . .

Itisnotillogical to think that the accumulation of a series of insignificant effects might at some
point result in significant effects. | do not say that isthe case here. | only observe that afinding
of insignificant effects of the scoped projects is sufficient to open the possibility of cumulative
significant environmental effects when other projects are taken into account. For this reason, |
do not think the insignificant effects finding precludes the application of the cumulative effects
portion of paragraph 16(1)(a) or subsection 16(3) in this case. [Emphasis added.]

[246] Accordingly, the Federal Court of Appeal determined that the Canadian Coast Guard had
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erred in declining to exercise the discretion conferred on it in its cumulative effects analysis
under paragraph 16(1)(a) by excluding consideration of effectsfrom other projects or activities
because they were outside the scoped projects or were outside federal jurisdiction.

(4) Canadian Parks and Wilderness Society

[247] Thecourtshaverecognized that the need to establish the scope of aproject to be assessed
Is particularly important when looking at a project that may involve different phases or
developments over the course of several years. For example, in Canadian Parksand Wilderness
Society v. Canada (Minister of Canadian Heritage) (2001), 40 C.E.L.R. (N.S)) 273 (F.C.T.D.);
affd [2003] 4 F.C. 672 (C.A.), the Minister of Canadian Heritage treated an EA of awinter road
as one project and determined that any future proposal to build an all-season road would be a
new project. The EA waschallenged, based in part on the scope of the assessment. The challenge
was not successful and it was determined that the minister of Canadian Heritage had acted within
the scope of her jurisdiction by considering the winter road and possible all-season road as two
Separate projects.

(5) TrueNorth

[248] | will now analyse the two TrueNorth decisions rendered by this Court in 2004 and the
Federal Court of Appeal in 2006. The relevant facts of that case, as set out by my colleague
Justice Russell in TrueNorth—first instance, are explained below. Like the cases mentioned
above, the TrueNorth decisions are al so based on the provisions of the CEAA asthey read prior
to the Bill C-9 amendments. However, the text of section 15 has remained the same.

(a) Factual background

[249] In August 2000, TrueNorth Energy Corporation announced its plans to develop an oil
sandsextraction minenear Fort McMurray, Alberta, which required theremoval of oil-laden soil.
The development necessitated the destruction of Fort Creek, a fish-bearing stream that ran
through the area of the proposed mine. Consequently, an authorization to destroy fish and fish
habitat (HADD) wasrequired by section 35 of the Fisheries Act. DFO, the responsible authority
in that case, received aformal application for authorization in April 2001, which triggered an
environmental assessment pursuant to paragraph 5(d) of the CEAA.

[250] TheProvince of Albertawas also conducting areview of TrueNorth’s proposal. In July
2001, DFO obtained TrueNorth’'s environmental impact assessment (EIA), which had been
required by the Province of Albertafor the purpose of its review of TrueNorth's proposal. The
EIA identified fish tainting as a potential issue of high significance. Fish tainting, a long-term
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declining quality of fish, is caused either by natural seepage or by the deposit of a deleterious
substance into waters frequented by fish. In thisregard, the EIA contemplated the possibility of
the deposit coming from the operations of TrueNorth’s mine. The Court noted in obiter at
paragraph 9, that although “ [t]he deposit of adel eterious substanceinto watersfrequented by fish
is prohibited by s. 36(3) of the Fisheries Act, [it] was not subject to an authorization under
subsection 35(a) of the Fisheries Act [sic]”. It is worthwhile to reiterate that TrueNorth’'s
proposal, unlike in the case at bar, did not includea TIA.

[251] Almost oneyear later,in May 2002, TrueNorth provided DFO with aconsultant’ sreport
that reduced the potential fish tainting effects to the level of negligible. In July 2002,
Environment Canada provided its expert advice and urged that further studies be conducted,
althoughit did not necessarily dispute TrueNorth’ sassessment that thefish tainting effectswould
be negligible.

[252] In July 2002, DFO participated as an intervener in the hearings conducted by the
Province through the Alberta Energy and Utilities Board (AEUB) in relation to the TrueNorth
mining proposal.

[253] The following month, in August 2002, DFO circulated a preliminary scoping decision
in aletter, identifying the scope of the project in relation to which an environmental assessment
was to be conducted as being the destruction of the bed and channel of Fort Creek and other
associated activities:

1. The destruction of the bed and channel of Fort Creek;

2. The construction of temporary or permanent diversions of Fort Creek;

3. The construction of site de-watering and drainage works,

4, The construction and operation of associated sediment and erosion control works,
5. The construction of any Fort Creek crossings and associated approaches;

6. The construction and operation of any fish habitat compensation works as
required by DFO;

7. The construction of camps and storage areas associated with (1) through (7);

8. Site clearing and removal of riparian vegetation associated with (1) through (8).

[254] In September 2002, the Government of Canada served its submissionsonthe AEUB and
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the participants in the provincial hearings.

[255] DFO consultedwith other federal authorities before determining the scopeof the project,
pursuant to section 8 of the Regulations Respecting the Coordination by Federal Authorities of
Environmental Assessment Procedures and Requirements, SOR/97-181. Responses were
received from Health Canada, Parks Canada, NRCan and Environment Canada. Of all of these
federal authorities, only Environment Canada recommended that the scope of the project be
expanded beyond that proposed in DFO’ sl etter. Specifically, it recommended that the scope of
the project be expanded “to include the entire project as defined by TrueNorth Energy Ltd. inits
combined application to the Alberta Energy Utilities Board and Alberta Environment.”
Furthermore, in October 2002, three non-profit organi zationsal so submitted aletter through their
counsel arguing that the proposed scoping was too narrow and that a comprehensive study was
required.

[256] InDecember 2002, DFO issued itsfinal scoping decision with scoping unchanged from
its August 2002 preliminary decision. With regard to this decision, Justice Russell writes [at
paragraphs 20-22]:

Inarriving at thefinal scoping Decision, Ms. Majewski [Area Chief, Habitat with the DFO] was
guided by the principles that the determination must be reasonable and made on a case-by case
basis. Ms. Magewski determined the scope of the project to be that which includes the
undertakingsand activitiesthat require authorization under s. 35(2) of the FisheriesAct and give
riseto the application of CEAA and the ancillary works and activities. Accordingly, she scoped
in the destruction of the bed channel of Fort Creek because it entails physical activities
prescribed to bea* project” for the purpose of CEAA pursuant to Part V11 of the Schedul e of the
Inclusion List Regulations. The remaining elements of her scoping Decision entail the ancillary
works and activities, including a Fort Creek diversion channel.

Had the water flows of Fort Creek into adiversion channel exceeded limitsshownins. 9 of the
Comprehensive Sudy List Regulations, acomprehensive study would have been required. Since
thiswas not the case, Ms. Majewski concluded that the environmental assessment under CEAA
should be conducted at a screening level.

In reaching her final Decision on scoping Ms. Mg ewski took into consideration all comments,
including those made by the Applicants’ counsel, as well as the findings of the provincial
hearing.

(b) Judicial review application

[257] Thenon-profit organizationswho had earlier maderepresentationsto DFO appliedtothis
Court for judicial review of DFO’ s December 2002 scoping decision. They submitted that DFO
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had wrongly limited the scope of the project to the destruction of the Fort Creek and should
instead have scoped the entire oil sands undertaking. They argued that DFO had erred in its
interpretation of the scope of thefederal assessment power under the CEAA and of thedefinition
of “project”, and had unreasonably exercised itsdiscretion in determining the scope of the project
to be assessed. Specifically, the applicants submitted that the destruction of Fort Creek was an
impact of the project and not a separate project in and of itself. Because the oil sands project
exceeded two separate thresholds set out in Part 1V of the CSL Regulations, a comprehensive
study of the project was required.

[258] The applicants stressed that Ms. Mg ewski had wrongly assumed that where an EA was
triggered, “the scope of the project should be limited to those elements over which the federal
government can validly assert authority, either directly or indirectly. The EA scope of project
should correspond to the federally regulated undertaking involved in the application.” The
applicants argued that this demonstrated that DFO mistakenly believed that afederal authority
could only look at what it could validly regulate. However, according to the applicants, in
Friends of the Oldman River Society, above, the Supreme Court of Canada had established that
the scope of assessment was not confined to the particular head of power under which thefederal
authority had decision-making responsibility and once the initiating department had been given
authority to embark on the assessment, its review must consider the environmental effect on all
areas of federal jurisdiction.

(c) Decision in first instance

[259] On September 16, 2004, Justice Russell dismissed the application. In coming to his
conclusion, he noted, at paragraphs 234-235:

In my view, then, the Oldman River case, although directing that assessment, once appropriately
initiated, can consider theimpact of aproject on all areas of federal jurisdiction, doesnot suggest
that the scope of an assessment does not have to be connected to the relevant head of federal
power that is engaged by an application. In fact, | am of the view that there was behind the
judgment of La Forest J. in Oldman River an assumption that the exercise of legislative power
can only give amandate to examine mattersthat are related to the heads of federal responsibility
affected.

In any event, | am of the view that the scoping mandate of DFO isto be found in CEAA itself
and not by reference to adecision such asthat in Oldman River, that dealt specifically with the
constitutionality of a particular Guidelines Order. [Emphasis added.]

[260] Justice Russell further observed, at paragraph 243:

| agree with the Applicantsthat, once CEAA has been triggered, thereisnothing in s. 15 or any
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provision related to the scope of an assessment which specifically limits a scoping decision to
the relevant head of federal jurisdiction occupied by the responsible authority. But, in my view,
no such words of limitation are necessary because it could not have been Parliament’ sintent to
authorize a Responsible Authority to environmentally assess aspects of a project unrelated to
those heads of federal jurisdiction called into play by the project in question. [Emphasis added.]

[261] Moreover, Justice Russell held that nothing in the definition of “project” in the CEAA prevented the
destruction of Fort Creek from being a project in its own right.

[262] Although former section 21 of the CEAA was mentioned in Justice Russell’s summary of the parties
submissions, it was not explicitly mentioned in his analysis. That being said, it is clear that Justice Russell’s
comments above are directed exclusively to the “ scope of an assessment” under section 5 of the CEAA, whichin
this case “specifically limits a scoping decision to the relevant head of federal jurisdiction occupied by the
responsible authority.”

(d) Decision in appeal

[263] The applicants appealed the decision rendered by the Court. On January 27, 2006, the Federal Court of
Appeal dismissed the appeal [[2006] 3 F.C.R. 610].

[264] First, with regard to the applicants’ argument that the words “in whole or in part” in paragraph 5(1)(d)
implied that a project must consist of an entire physical work or physical activity, Justice Rothstein who wrote the
reasons of the Federal Court of Appeal stated [at paragraph 20]:

The appellants have misconstrued paragraph 5(1)(d). The project referred to in paragraph 5(1)(d) is the project as
scoped by the responsible authority under subsection 15(1). The words “in whole or in part” recognize that within
a project as scoped by a responsible authority, the power to be exercised by a federal authority under subsection
5(1)(d) may relate only to a part of that project. In this case, TrueNorth requires authorization from the Minister of
Fisheriesand Oceans of Canadaunder subsection 35(2) of the Fisheries Act for the destruction of the Fort Creek fish
habitat. However, the project, asscoped, involves morethan the destruction of Fort Creek: for example, construction
of campsand storage areas required to carry out the destruction of Fort Creek. Although the construction campsand
storage areas are scoped as part of the destruction of the Fort Creek project, TrueNorth will not require permitsunder
paragraph 5(1)(d) for them. [Emphasis added.]

[265] It isinteresting to note that in these passages, no direct mention is made by Justice Rothstein to former
section 21. Justice Rothstein’ sreasoning in TrueNorth suggests that the word “ project” which isbroadly defined at
section 2 of the CEAA must have a more restrictive meaning when it is used in paragraph 5(1)(d) of the CEAA:
“[t]he project referred to in paragraph 5(1)(d) isthe project as scoped by the responsible authority under subsection
15(1)" (emphasis added). However, this leaves the question whether the word “project” used elsewhere in other
provisions of the Act should be read as the project scoped by the RA or as the project proposed by the proponent.
In other words, does the scope of the project proposed by the proponent or determined by the RA have an effect on
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the level of assessment itself?

[266] Without directly answering this question, Justice Rothstein rejected the applicants’ argument that projects
listed in the CSL must be subject to an EA under the CEAA, stating at paragraphs 23, 24 and 26:

The appellants’ next argument is based on the Comprehensive Sudy List Regulations, SOR/94-438. Many of the
projects listed in these Regulations are under provincial jurisdiction with alimited federal role. Nonetheless, they
argue that projects listed in these Regulations must be subject to an environmental assessment under the CEAA.

The purpose of the Requlations appears to be that when a listed project is scoped under subsection 15(1), a
comprehensive study, rather than a screening, will be required in respect of that project. But it does not purport to
impose on aresponsible authority exercising its discretion under subsection 15(1) of the CEAA the requirement to
scope a work or activity as a project merely because it is listed in the Regulations. In this case, the oil sands
undertaking issubject to provincial jurisdiction. The Comprehensive Study List Regulationsdo not purport to sweep
under a federal environmental assessment undertakings that are not subject to federal jurisdiction. Nor are the
Regulations engaged because of some narrow ground of federal jurisdiction, in this case, subsection 35(2) of the
Fisheries Act. See Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, at
pages 71-72.

The appellants may not be satisfied with a province conducting an environmental assessment, but the subject of the
environment is not one within the exclusive legidative authority of the Parliament of Canada. Constitutional
limitations must be respected and that is what has occurred in this case. [Emphasis added.]

[267] Indeed, in TrueNorth, Justice Rothstein stated [at paragraph 47]:

Inthis casethe Albertaprovincial authoritieswere conducting an environmental assessment. It would be inefficient
for two assessments to be performed. It was both legally appropriate and efficient from a policy perspective for the
DFO to rely on Alberta’ s performance of an environmental assessment.

[268] | read these passages to mean that the mere fact that a particular undertaking appears to be covered by the
CSL, does not mean that an EA must be conducted under section 5 of the CEAA. There must always be a federal
trigger present. However, | am not sure that Justice Rothstein meant by this that an RA could use section 15 to
discard the application of former section 21 whereit has already been decided that ajoint assessment of the project
proposed by aproponent, asin this case, would be conducted by the provincial and federal authorities. In the case
at bar, it was initially announced by the RA in spring 2004 and subsequently recognized by the BCEAO that the
Project would bejointly assessed at the level of acomprehensive study, and in thisregard, adraft working plan was
jointly developed during the autumn of 2004 in accordance with the Agreement (see paragraph 58 above).

[269] Leavefor appeal to the Supreme Court of Canadaof the judgment of the Court of Appeal in TrueNorthwas
dismissed without reasons on July 20, 2006 [[2006] S.C.C.A. No. 197 (QL)].

D. Course of Action Decision Reviewable

[270] In May 2004, based on the information provided by RCDC, the notice of commencement posted on the
Registry announced that a comprehensive study commencing on May 19, 2004 would be conducted with respect to
the Project. It is apparent in the correspondence and various documents emanating from DFO and the Agency that
while DFO “had not yet formally identified the scope of the project for the purposes of the comprehensive study”,
the RAswould consult the public on the proposed scope of the project and other aspects mentioned at section 21 of
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the CEAA (see DFO’s notice to federal authorities, the briefing book and the draft work plan).

[271] As stated in the briefing book addressed to the Minister of the Environment in July 2004, the tracking
decision taken by DFO in May 2004 was consistent both with the scheme of the CEAA and Bill C-9 amendments
which now oblige the RAs to consult the public on their proposed approach, report on this consultation to the
Minister of the Environment, and recommend to the latter whether the EA be continued by means of a
comprehensive study, or the project be referred to a mediator or areview panel.

[272] Thedecision takenin December 2004 to suddenly re-track the project appearsto have been based on nohn-
existent “new” fisheries data. This contrasts sharply with the decision made in January 2005 to conduct a
comprehensive study commencing on January 22, 2005, of the Galore Creek gold-silver-copper mine, where the
Agency has established a$50,000 participant funding program to assist groups and/or individualsto take part inthe
federal EA of the proposed project, which exceeds threshold production listed under paragraphs 16(a), (b) and (c)
[of the schedul€] to the CSL Regulations. Indeed, the general public was subsequently invited to comment on the
scope of the project and on the scope of the factors contained in the document entitled “ Comprehensive Study
Scoping Document for the NovaGold Canada Inc. Proposed Galore-Creek Gold-Silver-Copper Mine Project in
North-Western British Columbia’ dated November 30, 2005.

[273] Whatisreally at issueinthiscaseiswhether the RAsmay legally refuse to conduct acomprehensive study
on the grounds that the Project as rescoped by them does not include a mine and milling facility anymore.

[274] Overdll, sections 2, 5, 13, 14, 15, 16 and 18 and the new section 21 of the CEAA, as| read them together,
and having in mind the purpose of the CEAA and the intention of Parliament, support the applicant’s principal
proposition that where a project is described in the CSL, the RA must now ensure public consultation with respect
to the proposed scope of the project for the purposes of the EA, the factors proposed to be considered in its
assessment, the proposed scope of those factors and the ability of the comprehensive study to addressissuesrelating
to the project.

[275] Subsection 21(1) of the CEAA isof particular importance for this case. It reads as follows:

21. (1) Where a project is described in the comprehensive study list, the responsible authority shall ensure public
consultation with respect to the proposed scope of the project for the purposes of the environmental assessment, the
factors proposed to be considered in its assessment, the proposed scope of those factors and the ability of the
comprehensive study to address issues relating to the project. [Emphasis added.]

[276] In comparison, the former version of section 21, which has been repealed by Bill C-9, read as follows:

21. Where a project is described in the comprehensive study list, the responsible authority shall

(a) ensure that a comprehensive study is conducted, and a comprehensive study report is prepared and provided to
the Minister and the Agency; or

(b) refer the project to the Minister for a referral to a mediator or a review panel in accordance with section 29.
[Emphasis added.]

[277] Whilel do not need to resort to the guidelines, | am comforted by the fact that my interpretationisin accord
with same. | note that according to the guidelines, large-scale projects with potentialy significant environmental
effectsidentified onthe CSL, such asmarineterminals; highways; airstrips; el ectrical generating stations; damsand
reservoirs; artificial islandsfor oil and gas production; oil sands processing plants and mines; oil refineries; oil and
gaspipelines; metal and uraniummines; pulp and paper mills; and certain military constructionswill usually undergo
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the rigorous assessment of a“ comprehensive study”.

[278] While these guidelines are not legally binding—what counts are the actual applicable legislative and
regulatory provisions—they provide a strong indication that the present project is one of these large-scal e projects
which Cabinet wanted to undergo the rigorous assessment of a comprehensive study. | doubt very much that
Cabinet’ sintention in adding to the CSL mining projects exceeding any of the thresholds mentioned at sections 16,
17 and 18 [of the schedule] to the CSL Regulation, was to restrain the scope of an assessment by way of a
comprehensive study to mines located on Crown lands or operated by afederal authority.

[279] According to the origina wording of paragraph 59(d) of the CEAA, which section came into force on
January 19, 1995, Parliament wholly reserved to Cabinet the discretion to decide what projects to describe in the
CSL. It must be assumed that this was not meant to be the project “as scoped” by the RA, otherwise the exercise of
Cabinet’s plenary discretion would be futile and usel ess. Cabinet has exercised the discretion by promulgating and
amending the CSL Regulationsfromtimetotime. Asl read the CSL, the EL and the L, projects mentioned in these
regulations, refer to the project described by a proponent.

[280] Moreover, sincetheamendmentsbrought by Bill C-9in October 2003, the power to add aproject inthe CSL
has been transferred by Parliament from Cabinet to the Minister of the Environment (the Bill C-9 amendments,
above, at subsection 29(2.1)). Paragraph 58(1)(i) [as am. by S.C. 2003, c. 9, s. 28] of the amended CEAA, (the
version, it bearsreiterating, that is applicableto the case at bar), now providesthat the Minister of the Environment
may “make regulations prescribing any project or class of projects for which a comprehensive study is required
where the Minister is satisfied that the project or any project within that classislikely to have significant adverse
environmental effects.”

[281] Thecorollary tothisisalso true: if the Minister does not wish to have mining projects, such as the present
Project, to be “tracked” for the purpose of an EA as one requiring a comprehensive study, the Minister may simply
suppressthe same from the current CSL.. In my opinion, thislegidative amendment is significant since, in the event
that the government determines projects have been either omitted from or wrongly included in the CSL, it makes
for an even easier process to rectify such an oversight.

[282] As stated in the preamble of the CEAA, an EA is atool used to help achieve the goal of sustainable
development by providing “an effective means of integrating environmental factors into planning and
decision-making processes”.

[283] | am not persuaded that once public consultation is required under section 21 of the CEAA, it is possible
to avoid the entire public consultation process by narrowing the scope of the project in order to reduceit to thelevel
of ascreening. Once a project has been included in the CSL, section 21.1 grants the Minister of the Environment
the discretion to either continue with the comprehensive study or to refer the project to a mediator or review panel
in accordance with section 29 [as am. by S.C. 2003, c. 9, s. 14]. The legidative scheme, thus, only allows the
Minister of the Environment to maintain a comprehensive study or to upgrade it to a more in-depth process. No
provision in the CEAA empowers the Minister of the Environment to downgrade a comprehensive study to a
screening. Likewise and more significantly to the case at bar, no provision in the CEAA empowers aresponsible
authority to downgrade a comprehensive study to a screening.

[284] Once atracking decision had been made requiring the project to undergo a comprehensive study, it is my
view that the RAs did not have the discretion to rescope the project in such a manner as to avoid the public
consultation implications of section 21. To allow them to do so would violate not only the plain meaning of the
legislation in question, but also the spirit of the entire legislative scheme, as amended, which is designed to foster
public participation for projects with significant potential environmental repercussions.
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[285] Counsel for the proponent asserts that the current case is virtually on all fours with TrueNorth in that:
* TrueNorth proposed to develop an oil sands extraction mine;
* The entire mining project was the subject of afull provincial environmental assessment;

« Viewed as a whole, the mine included a processing facility with a capacity of 30 000 m%d and a mine with a
capacity of 15 000 m¥/d, which meant that it was described on the comprehensive study list;

» The only federal authorization for the project was the Fisheries Act authorization for harm to the fish habitat; and

» The RA (DFO) determined pursuant to subsection 15(1) of the CEAA that the scope of the project that wasto be
subject to afederal environmental assessment was the destruction of Fort Creek and ancillary works and activities.

[286] First, itistrite law that this Court is bound by the judgment of the Federal Court of Appeal in TrueNorth.
While | agree with the proponent that there are some similarities between the two cases, the proponent failsto note
afew factual differences which, in my opinion, limit its applicability to this case:

« In TrueNorth, the applicants were seeking the judicia review of a scoping decision made pursuant to section 15
of the CEAA. In this case, the applicant alleges an ongoing breach of the duty to ensure public consultation in
accordance with section 21 of the CEAA, which breach culminated in the communication of the course of action
decision report, and whose legality must be examined in light of the factual context of the case.

 Thereis no evidence in TrueNorth to indicate the responsible authorities originally decided the project ought to
be tracked as a comprehensive study, only to modify the decision at alater date. Indeed, in TrueNorth, the evidence
before this Court and the Federal Court of Appeal was that the project was awaysintended to undergo a screening
and not acomprehensive study. Again, this suggeststo methat the TrueNorth decision should be applied cautiously
and only to the extent that the facts of this case are directly on point with the factsin that case.

» There was no TIA to be constructed by the proponent in TrueNorth.

« There was no explosives factory and magazine involved in TrueNorth. Not only does afederal licence under the
Explosives Act need to beissued by the Minister of Natural Resources, but the explosives factory and magazine will
be constructed on the mine site. Indeed, the facilities are to be located approximately 400-450 m apart and 450-500
m north of the ultimate toe of the waste rock storage area.

 Physical activities in relation to the carrying of the Project go beyond the harmful alteration, disruption, or
destruction of fish habitat (HADD) but contemplates the deposit of a deleterious substance (tailings) into a TIA
which isalso included in the Project “as scoped” by the RAs.

* The tailings in question are produced by physical activities carried on the mine site. The metals will come from
milling operationsand from preci pitation runoff and ground water draining through the north waste dump and across
and through the exposed rock in the open pit walls.
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[287] Second, given that the vast mgjority of the analysis of the Federal Court of Appeal in TrueNorth focused
on section 15 of the CEAA, | find that it is of limited applicability to a case, such asthis one, where an analysis of
section 21 as it now reads since the coming into force of Bill C-9 amendments, is of central importance to the
resolution of the issues raised by the applicant. Upon a careful reading of the Federal Court of Appeal decision, |
notethat it does not once reference the former section 21 expressly initsreasons, although at paragraphs 23 and 24
of the same cited above, it dismisses the argument made by the appellants that the projects listed in the CSL must
be subject to an EA under section 5 of the CEAA.

[288] Third, and perhaps most significantly, although the TrueNorth decision was rendered by this Court in
September 2004, it wasissued in consideration of the former section 21, which did not refer to the “ proposed scope”
of aproject. Asaforementioned, the CEAA was amended in October 2003. All partiesagreeand | support their view
that only the new version of the CEAA appliesin this situation. Even in the decision of this Court in TrueNorth, |
do not find that former section 21 isrigorously scrutinized. Indeed, former section 21 seemsto refer to the project
as“listed” in the CSL and not to the project as “ scoped” under section 15. I, therefore, do not believe | am bound
by the TrueNorth decision to the extent that it was deciding issues outside the particular context of sections 5 and
15.

[289] Itisworthwhileto briefly highlight afew of the differences between the former and the amended versions
of section 21 in order to emphasize why | am of the view that the TrueNorth decision is of limited applicability to
the case at bar. Firstly, while the former section 21 of the CEAA did not make public consultation mandatory, the
current version does. Furthermore, it isclear that the language of “proposed scope”, as added to the new section 21,
mandatesthat public consultation must take place prior to the actual scoping decision. Finally, under thenew CEAA,
oncea“project” that has been proposed is set out in the CSL, the environmental assessment must be carried out by
means of a comprehensive study.

[290] Accordingly, | am of the opinion that the TrueNorth decision of the Federal Court of Appeal remains the
law with respect to a scoping decision made pursuant section 15, if such an EA were commenced prior to October
2003. However, | am not of the view that it applies to assessments commenced after October 2003 pursuant to
section 21 of the CEAA.

[291] Therefore, | do not view the discretion to scope a project under section 15 of the CEAA as the “full
discretion” alleged by the respondents. Instead, the RAs are bound procedurally by the requirements of new section
21 of the CEAA, such that if the project proposed by a proponent is on the comprehensive study list, thereisaduty
to consult the public, assuming that thereisasection 5 trigger. After public consultations, the scoping exercise shall
set the parameters for the comprehensive study and provide arationale for the design of the studies which may be
required, on a case-by-case basis.

[292] Itisnotentirely clear to the Court why, onceit had been determined the Project, as described by the RCDC,
wasincluded in the CSL, the decision was subsequently made to downgrade the extent of the assessment required
to that of ascreening. To thiseffect, the only affiant to submit an affidavit on behalf of the Crown was an individual
who was employed by DFO as the acting manager of the Major Projects Review Unit for the Pacific Region from
February to August 2005.

[293] This affiant was only involved in the Project for approximately six months out of an approximately 24-
month environmental assessment, and interestingly, was not involved in the Project during thetimein question when
theretracking decision of December 2004 was made. Neverthel ess, according to the cross-examination of the affiant
on his affidavit, he was aware the Project would no longer be addressed as a comprehensive study within theinitial
weeks of histenure as acting manager.
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[294] The Project is currently based on the mill production rate of 30 000 tonnes of ore per day for sale to the
export market, over aprojected minelife of 25 years. | do not need to rest my decision on the fact that the rescoping
of the Project has all the characteristics of a capricious and arbitrary decision which was taken for an improper
purpose. It is sufficient to declare that DFO correctly determined in the initial tracking decision of May 2004 that
the Project would require a comprehensive study level review based on a proposed ore production capacity of up
to 50 000 tonnes/day which exceeds the threshold of 600 tonnes/day under paragraph 16(c) [of the schedul€] to the
CSL Regulations. In view of this conclusion, | do not need to determine whether the proposed construction,
decommissioning or abandonment of the Red Chris porphyry copper-gold mine also fallsunder paragraph 16(a) [of
the schedul ] to the CSL Regulations asit isametal mine, other than agold mine, with an ore production capacity
of 3 000 tonnes or more per day.

[295] Therefore, in sidestepping statutory requisites mentioned in section 21 of the CEAA as amended in 2003,
in the guise of adecision to rescope the Project, the RAs acted beyond the ambit of their statutory powers. Thus, in
my opinion the RAs committed a reviewable error, which error culminated in the communication of the course of
action decision, by deciding to forego the public consultation process that the Project was statutorily mandated to
undergo under subsection 21(1) of the CEAA. Thisisnot to suggest that the RAs do not have thediscretion to amend
the scope of projects. To the contrary, such aruling would be absurd, given the language of subsection 15(1) which
clearly impartsdiscretion to the responsible authority. Further, such aruling would viol ate the case law (see section
C. Case law, above) which emphasizes that section 15 of the CEAA grants RAs wide latitude to scope projectsin
the manner they deem appropriate on a case-by-case basis.

[296] The consequences of downgrading the Project from acomprehensive study to a screening were known and
understood by the RAs at all relevant times. According to the evidence on record, the RAs were well aware that
environmental groups, including the applicant, would be unhappy with the retracking decision. Likewise, the RAs
understood that the Minister of the Environment would no longer have any decision-making power with respect to
the Project and that, as a consequence of the decision to retrack the Project, the general public would not have the
opportunity to submit comments with respect to the proposed scope of the Project, the factors proposed to be
considered in its assessment, the proposed scope of those factors and the ability of acomprehensive study to address
issues relating to the Project.

[297] Setting asidethecourseof action decisionwill therefore endorseafundamental purposeof the CEAA, which
premises that public participation is meant to improve the quality and influence the outcome of an EA. Public
consultation on the parameters mentioned in section 21 of the CEAA asit now reads sincethe Bill C-9 amendments,
undoubtedly improves the EA and decision-making process.

[298] | must take into account the fact that there was no public consultation whatsoever by the RAs prior to the
taking of the course of action decision with respect to the draft screening report. While | recognize that the public
wasinvited to make commentsin the 65-day period mentioned in the provincial notice, this concerned exclusively
theprovincia EA process. Again, considering the particular and very unusual circumstancesof thiscasewhich have
been set out in great detail above (IV—Factual Background), | find that judicial intervention is necessary and inthe
public interest.

[299] InFriendsof the Oldman River Society, above, by the time the application was heard, the dam at issue was
40% completed. By the time the appeal got to the Supreme Court, the dam was almost entirely completed. Despite
these facts, the Supreme Court rejected the respondents’ argumentsthat granting prerogative relief would befutile.
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[300] Thefactsinthe case at bar are more favourable to relief, as construction has not started on the Project. A
comprehensive study will involve public participation, additional section 16 [of the CEAA] considerations, and
mandatory follow-up, and thus cannot be said to be futile.

IX—CONCLUSION

[301] Having considered the particular circumstances of this case, the conduct of the parties and the
representations made by counsel, | am satisfied that relief should be granted in the exercise of the Court’ s remedial
powers under sections 18 and 18.1 of the FCA.

[302] Accordingly, the present application shall be allowed and an order be made by the Court:

(a) declaring that DFO correctly determined in the initia tracking decision of May 2004 that the Project would
require acomprehensive study level review based on aproposed ore production capacity of up to 50 000 tonnes/day
which exceeds the threshold of 600 tonnes/day threshold under paragraph 16(c) [of the schedule] to the CSL
Regulations. Therefore, in sidestepping statutory requisites mentioned in section 21 of the CEAA as amended in
2003, in the guise of a decision to rescope the Project, the RAs acted beyond the ambit of their statutory powers;

(b) quashing and setting aside the course of action decision;

(c) declaring that the RAs are under alegal duty pursuant to subsection 21(1) of the CEAA as amended in 2003, to
ensure public consultation with respect to the proposed scope of the Project, the factors proposed to be considered
in its assessment, the proposed scope of those factors and the ability of a comprehensive study to address issues
relating to the Project;

(d) prohibiting the exercise of any powersunder paragraph 5(1)(d) or subsection 5(2) of the CEAA that would permit
the Project to be carried out in whole or in part until acourse of action has been taken by the RAsin accordancewith
section 37 of the CEAA, in performance of their duty to conduct an EA of the Project under section 13 of the CEAA;

(e) reserving the Court’sfull discretionary power over the amount and allocation of costs and the determination of
by whom they are to be paid, pending receipt and consideration of parties’ submissions with respect to costs.

[303] Moreover, unlessthe Court directs otherwise, submissionswith respect to costsshall be madeinwriting and
addressed to the Registrar of the Court within the following timeframe:

(a) applicant’s submissions: October 9, 2007;

(b) respondents’ submissions: October 23, 2007; and
(c) applicant’s reply: October 30, 2007.

ORDER

THIS COURT ORDERS AND DECLARES that
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1. The present application is allowed;

2. DFO correctly determined in the initia tracking decision of May 2004 that the Project would require a
comprehensive study level review based on a proposed ore production capacity of up to 50 000 tonnes/day which
exceeds the threshold of 600 tonnes/day threshold under paragraph 16(c) [of the schedul€e] to the CSL Regulations.
Therefore, in sidestepping statutory requisites mentioned in section 21 of the CEAA asamendedin 2003, intheguise
of adecision to rescope the project, the RAs acted beyond the ambit of their statutory powers;

3. The course of action decision is quashed and set aside;

4. The RAsare under alegal duty pursuant to subsection 21(1) of the CEAA as amended in 2003, to ensure public
consultation with respect to the proposed scope of the Project, the factors proposed to be considered in its
assessment, the proposed scope of those factors and the ability of a comprehensive study to addressissuesrelating
to the Project;

5. Theexerciseof any powersunder paragraph 5(1)(d) or subsection 5(2) of the CEAA that would permit the Project
to be carried out in whole or in part is prohibited until a course of action has been taken by the RAs in accordance
with section 37 of the CEAA, in performance of their duty to conduct an EA of the Project under section 13 of the
CEAA;

6. The Court isreserving full discretionary power over the amount and allocation of costs and the determination of
by whom they are to be paid, pending receipt and consideration of parties' submissions with respect to costs.

7. Unless the Court directs otherwise, submissions with respect to costs shall be made in writing and addressed to
the Registrar of the Court within the following timeframe:

(a) applicant’s submissions: October 9, 2007;

(b) respondents’ submissions: October 23, 2007; and

(c) applicant’s reply: October 30, 2007.

APPENDIX “A”

Canadian Environmental Assessment Act, S.C. 1992, ¢. 37, asamended [ss. 2(1) “comprehensive study” (asam. by
S.C. 2003, c. 9,s. 1), “exclusion list” (as am. idem), “federal authority” (asam. idem), 4(1) (asam. by S.C. 1994,
€.46,s.1; 2003, c. 9, s. 2), 16.1 (as enacted by S.C. 2003, c. 9, s. 8), 16.3 (as enacted idem)].

2. (1) InthisAct,

“comprehensive study” meansan environmental assessment that is conducted pursuant to sections 21 and 21.1, and
that includes a consideration of the factors required to be considered pursuant to subsections 16(1) and (2);

“comprehensive study list” meansalist of all projects or classes of projects that have been prescribed pursuant to
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regulations made under paragraph 59(d);

“exclusion list” means a list of projects or classes of projects that have been exempted from the requirement to
conduct an assessment by regulations made under paragraph 59(c) or (c.1);

“federa authority” means

(a) aMinister of the Crown in right of Canada,

(b) an agency of the Government of Canada, a parent Crown corporation, as defined in subsection 83(1) of the Financial
Administration Act, or any other body established by or pursuant to an Act of Parliament that is ultimately accountable through
aMinister of the Crown in right of Canadato Parliament for the conduct of its affairs,

(c) any department or departmental corporation set out in Schedule | or |1 to the Financial Administration Act, and

(d) any other body that is prescribed pursuant to regulations made under paragraph 59(e),

but does not include the Executive Council of—or a minister, department, agency or body of the government of—Y ukon, the
Northwest Territories or Nunavut, acouncil of the band within the meaning of the Indian Act, Export Development Canada, the
Canada Pension Plan Investment Board, a Crown corporation that is awholly-owned subsidiary, as defined in subsection 83(1)
of the Financial Administration Act, The Hamilton Harbour Commissioners as constituted pursuant to The Hamilton Harbour
Commissioners’ Act, aharbour commission established pursuant to the Harbour Commissions Act, a not-for-profit corporation
that entersinto an agreement under subsection 80(5) of the Canada Marine Act or a port authority established under that Act;

“interested party” means, in respect of an environmental assessment, any person or body having an interest in the outcome of
the environmental assessment for a purpose that is neither frivolous nor vexatious;

“project” means

(@) in relation to a physical work, any proposed construction, operation, modification, decommissioning,
abandonment or other undertaking in relation to that physical work, or

(b) any proposed physical activity not relating to a physical work that is prescribed or iswithin aclass of physical activitiesthat
is prescribed pursuant to regulations made under paragraph 59(b);

“responsible authority”, in relation to a project, means a federal authority that is required pursuant to subsection
11(2) to ensure that an environmental assessment of the project is conducted;

“screening” means an environmental assessment that is conducted pursuant to section 18 and that includes a
consideration of the factors set out in subsection 16(1);

“screening report” means areport that summarizes the results of a screening;
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« autorité fédérale »

b) agence fédérale, société d’ Etat mére au sens du paragraphe 83(1) delaLoi sur la gestion des finances publiques
ou autre organi sme constitué souslerégime d’ uneloi fédérale et tenu de rendre compte au Parlement de sesactivités
par I'intermédiaire d’ un ministre fédéral;

) ministére ou établissement public mentionnés aux annexes| et |1 delaLoi sur la gestion des finances publiques;

d) tout autre organisme désigné par les réglements d’ application de |’ alinéa 59¢).

Sont exclus le conseil exécutif et les ministres du Y ukon, des Territoires du Nord-Ouest et du Nunavut, ainsi que
lesministeres et les organismes de I’ administration publique de cesterritoires, tout conseil de bande au sens donné
a « conseil de la bande » dans la Loi sur les Indiens, Exportation et développement Canada, |’ Office
d’investissement du régime de pensions du Canada, les sociétés d’ Etat qui sont des filiales & cent pour cent au sens
du paragraphe 83(1) delaLoi sur la gestion des finances publiques, les commissions portuaires constituées par la
Loi sur les commissions portuaires, les commissaires nommés en vertu de la Loi des commissaires du havre de
Hamilton, |a soci été sans but lucratif qui a conclu une entente en vertu du paragraphe 80(5) de la Loi maritime du
Canada et les administrations portuaires constituées sous le régime de cette loi.

[.]

«autoritéresponsable» L’ autoritéfédérale qui, en conformitéavec |e paragraphe 11(1), est tenuedeveiller acequ'il
soit procédé al’ évaluation environnementale d’ un projet.

[L.]

« étude approfondie » Eval uation environnementale d’ un projet effectuée aux termes des articles 21 et 21.1 et qui
comprend la prise en compte des éléments énumérés aux paragraphes 16(1) et (2).

« examen préalable » Evaluation environnementale qui, alafois:

a) est effectuée de lafacon prévue al’ article 18;

b) prend en compte les éléments énumérés au paragraphe 16(1).

«listed’ étude approfondie» Liste des projets ou catégories de projets désignés par réglement aux termesdel’ alinéa

59d).

«listed’ exclusion » Liste des projets ou catégories de projets soustraits al’ évaluation par réglement prisen vertu
des alinéas 59¢) ou c.1).

[.]

« partieintéressée » Toute personne ou tout organisme pour qui lerésultat del’ évaluation environnementale revét
un intérét qui ne soit ni frivole ni vexatoire.
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« projet » Réalisation—y compris|’ exploitation, la modification, la désaffectation ou lafermeture—d’ un ouvrage
ou proposition d exerciced une activité concréte, non liéeaun ouvrage, désignée par réglement ou faisant partie
d’ une catégorie d’ activités concretes désignée par reglement aux termes de I’ alinéa 59b).

[L.]

« rapport d’'examen préalable » Rapport des résultats d’ un examen préalable.

[..]
4. (1) The purposes of this Act are

(a) to ensurethat projectsare considered in acareful and precautionary manner before federal authoritiestakeaction
in connection with them, in order to ensure that such projects do not cause significant adverse environmental effects;

(b) to encourage responsible authorities to take actions that promote sustainable development and thereby achieve
or maintain a healthy environment and a healthy economy;

(b.1) to ensure that responsible authorities carry out their responsibilities in a coordinated manner with aview to
eliminating unnecessary duplication in the environmental assessment process;

(b.2) to promote cooperation and coordinated action between federal and provincial governments with respect to
environmental assessment processes for projects;

(b.3) to promote communication and cooperation between responsible authorities and Aboriginal peoples with
respect to environmental assessment;

(c) to ensure that projects that are to be carried out in Canada or on federal lands do not cause significant adverse
environmental effects outside the jurisdictions in which the projects are carried out; and

(d) to ensurethat there be opportunitiesfor timely and meaningful public participation throughout the environmental
assessment process.

5. (1) Anenvironmental assessment of aproject isrequired before afederal authority exercisesone of thefollowing
powersor performsone of thefollowing duties or functionsin respect of aproject, namely, where afederal authority

(a) isthe proponent of the project and does any act or thing that commits the federal authority to carrying out the
project in whole or in part;

(b) makes or authorizes payments or provides a guarantee for aloan or any other form of financial assistanceto the
proponent for the purpose of enabling the project to be carried out in whole or in part, except where the financial
assistanceisintheform of any reduction, avoidance, deferral, removal, refund, remission or other form of relief from
the payment of any tax, duty or impost imposed under any Act of Parliament, unless that financial assistance is
provided for the purpose of enabling an individual project specifically named in the Act, regulation or order that
provides the relief to be carried out;
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(c) has the administration of federal lands and sells, leases or otherwise disposes of those lands or any interestsin
those lands, or transfers the administration and control of those lands or interests to Her Majesty in right of a
province, for the purpose of enabling the project to be carried out in whole or in part; or

(d) under a provision prescribed pursuant to paragraph 59(f), issues a permit or licence, grants an approval or takes
any other action for the purpose of enabling the project to be carried out in whole or in part.

(2) Notwithstanding any other provision of this Act,
(a) anenvironmental assessment of aprojectisrequired beforethe Governor in Council, under aprovision prescribed
pursuant to regul ations made under paragraph 59(g), issuesapermit or licence, grantsan approval or takesany other

action for the purpose of enabling the project to be carried out in whole or in part; and

(b) the federal authority that, directly or through a Minister of the Crown in right of Canada, recommends that the
Governor in Council take an action referred to in paragraph (a) in relation to that project

(i) shall ensurethat an environmental assessment of the project isconducted as early asis practicableinthe planning
stages of the project and before irrevocable decisions are made,

(i) is, for the purposes of this Act and the regulations, except subsection 11(2) and sections 20 and 37, the
responsible authority in relation to the project,

(iii) shall consider the applicable reports and comments referred to in sections 20 and 37, and
(iv) where applicable, shall perform the duties of the responsible authority in relation to the project under section

38 as if it were the responsible authority in relation to the project for the purposes of paragraphs 20(1)(a) and
37(1)(a).

13. Where a project is described in the comprehensive study list or is referred to a mediator or a review panel,
notwithstanding any other Act of Parliament, no power, duty or function conferred by or under that Act or any
regulation made thereunder shall be exercised or performed that would permit the project to be carried out in whole
or in part unless an environmental assessment of the project has been completed and a course of action has been
taken in relation to the project in accordance with paragraph 37(1)(a).

14. The environmental assessment process includes, where applicable,

(a) ascreening or comprehensive study and the preparation of a screening report or a comprehensive study report;
(b) amediation or assessment by areview panel as provided in section 29 and the preparation of areport; and

(c) the design and implementation of afollow-up program.

15. (1) The scope of the project in relation to which an environmental assessment is to be conducted shall be
determined by

(a) the responsible authority; or

(b) where the project isreferred to amediator or areview panel, the Minister, after consulting with the responsible
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authority.
(2) For the purposes of conducting an environmental assessment in respect of two or more projects,
(a) the responsible authority, or

(b) where at least one of the projectsis referred to amediator or areview panel, the Minister, after consulting with
the responsible authority,

may determine that the projects are so closely related that they can be considered to form a single project.

(3) Where aproject isin relation to a physical work, an environmental assessment shall be conducted in respect of
every construction, operation, modification, decommissioning, abandonment or other undertaking inrelation to that
physical work that is proposed by the proponent or that is, in the opinion of

(a) the responsible authority, or

(b) where the project isreferred to amediator or areview panel, the Minister, after consulting with the responsible
authority, likely to be carried out in relation to that physical work.

16. (1) Every screening or comprehensive study of a project and every mediation or assessment by areview panel
shall include a consideration of the following factors:

(a) the environmental effects of the project, including the environmental effects of malfunctions or accidents that
may occur in connection with the project and any cumulative environmental effectsthat arelikely to result fromthe
project in combination with other projects or activities that have been or will be carried out;

(b) the significance of the effects referred to in paragraph (a);

(c) comments from the public that are received in accordance with this Act and the regulations;

(d) measuresthat aretechnically and economically feasible and that would mitigate any significant adverseenviron-
mental effects of the project; and

(e) any other matter relevant to the screening, compre-hensive study, mediation or assessment by areview panel,
such as the need for the project and alternatives to the project, that the responsible authority or, except in the case
of ascreening, the Minister after consulting with the responsible authority, may require to be considered.

(2) In addition to the factors set out in subsection (1), every comprehensive study of aproject and every mediation
or assessment by areview panel shall include a consideration of the following factors:

(a) the purpose of the project;

(b) alternative meansof carrying out the project that aretechnically and economically feasible and the environmental
effects of any such alternative means;

(c) the need for, and the requirements of, any follow-up program in respect of the project; and

(d) the capacity of renewable resources that are likely to be significantly affected by the project to meet the needs
of the present and those of the future.
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(3) The scope of the factors to be taken into consideration pursuant to paragraphs (1)(a), (b) and (d) and (2)(b), (c)
and (d) shall be determined

(a) by the responsible authority; or

(b) where a project is referred to a mediator or a review panel, by the Minister, after consulting the responsible
authority, when fixing the terms of reference of the mediation or review panel.

(4) Anenvironmental assessment of aproject isnot required to include a consideration of the environmental effects
that could result from carrying out the project in response to a national emergency for which special temporary
measures are taken under the Emergencies Act.

16.1 Community knowledge and aboriginal traditional knowledge may be considered in conducting an
environmental assessment.

16.2 Theresults of astudy of the environmental effects of possible future projectsin aregion, in which afederal
authority participates, outside the scope of this Act, with other jurisdictions referred to in paragraph 12(5)(a), (c) or
(d), may betaken into account in conducting an environmental assessment of a project intheregion, particularly in
considering any cumulative environmental effectsthat arelikely to result from the project in combination with other
projects or activities that have been or will be carried out.

16.3 The responsible authority shall document and make available to the public, pursuant to subsection 55(1), its
determinations pursuant to section 20.

18.(1) Where a project is not described in the comprehensive study list or the exclusion list made under paragraph
59(c), the responsible authority shall ensure that

(a) ascreening of the project is conducted; and
(b) a screening report is prepared.

(2) Any available information may be used in conducting the screening of a project, but where a responsible
authority is of the opinion that the information available is not adequate to enable it to take a course of action
pursuant to subsection 20(1), it shall ensure that any studies and information that it considers necessary for that
purpose are undertaken or collected.

(3) Where the responsible authority is of the opinion that public participation in the screening of a project is
appropriate in the circumstances—or where required by regul ation—the responsible authority

(a) shall, before providing the public with an opportunity to examine and comment on the screening report, include
inthe Internet site adescription of the scope of the project, the factorsto betaken into consideration in the screening
and the scope of those factors or an indication of how such a description may be obtained,;

(b) shall givethe public an opportunity to examine and comment on the screening report and on any record relating
to the project that has been included in the Registry before taking a course of action under section 20 and shall give
adequate notice of that opportunity; and
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(c) may, at any stage of the screening that it determines, give the public any other opportunity to participate.
¢) peut donner au public la possibilité de prendre part atoute étape de I’ examen préalable qu’ elle choisit.

(4) The responsible authority’ s discretion under subsection (3) with respect to the timing of public participation is
subject to a decision made by the federal environmental assessment coordinator under paragraph 12.3(c).

20. (1) Theresponsible authority shall take one of the following courses of action in respect of aproject after taking
into consideration the screening report and any comments filed pursuant to subsection 18(3):

(a) subject to subparagraph (c)(iii), where, taking into account the implementation of any mitigation measures that
the responsibl e authority considers appropriate, the project is not likely to cause significant adverse environmental
effects, the responsible authority may exercise any power or perform any duty or function that would permit the
project to be carried out in whole or in part;

(b) where, taking into account theimplementation of any mitigation measuresthat the responsibleauthority considers
appropriate, the project islikely to cause significant adverse environmental effects that cannot be justified in the
circumstances, the responsible authority shall not exercise any power or perform any duty or function conferred on
it by or under any Act of Parliament that would permit the project to be carried out in whole or in part; or

(c) where

(i) it is uncertain whether the project, taking into account the implementation of any mitigation measures that the
responsible authority considers appropriate, is likely to cause significant adverse environmental effects,

(i) the project, taking into account the implementation of any mitigation measures that the responsible authority
considersappropriate, islikely to cause significant adverse environmental effects and paragraph (b) does not apply,
or

(ii1) public concerns warrant a reference to a mediator or areview panel,

the responsible authority shall refer the project to the Minister for a referral to a mediator or a review panel in
accordance with section 29.

(1.1) Mitigation measures that may be taken into account under subsection (1) by a responsible authority are not
limited to measures within the legidative authority of Parliament and include

(a) any mitigation measures whose implementation the responsible authority can ensure; and

(b) any other mitigation measures that it is satisfied will be implemented by another person or body.

(2) When aresponsible authority takes a course of action referred to in paragraph (1)(a), it shall, with respect to any
mitigation measures it has taken into account and that are described in paragraph (1.1)(a), ensure their

implementation in any manner that it considers necessary and, in doing so, it isnot limited to its duties or powers
under any other Act of Parliament.
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(2.1) A federa authority shall provide any assistance requested by a responsible authority in ensuring the
implementation of a mitigation measure on which the federa authority and the responsible authority have agreed.

(3) Where the responsible authority takes a course of action pursuant to paragraph (1)(b) in relation to aproject, the
responsible authority shall publish anotice of that course of action in the Registry and, notwithstanding any other
Act of Parliament, no power, duty or function conferred by or under that Act or any regulation made under it shall
be exercised or performed that would permit that project to be carried out in whole or in part.

(4) A responsible authority shall not take any course of action under subsection (1) before the 15th day after the
inclusion on the Internet site of

(a) notice of the commencement of the environmental assessment;

(b) adescription of the scope of the project; and

(c) where the responsible authority, in accordance with subsection 18(3), gives the public an opportunity to
participate in the screening of a project, a description of the factors to be taken into consideration in the
environmental assessment and of the scope of those factors or an indication of how such a description may be
obtained.

21. (1) Where a project is described in the comprehensive study list, the responsible authority shall ensure public
consultation with respect to the proposed scope of the project for the purposes of the environmental assessment, the
factors proposed to be considered in its assessment, the proposed scope of those factors and the ability of the
comprehensive study to address issues relating to the project.

(2) After the public consultation, as soon as it is of the opinion that it has sufficient information to do so, the
responsible authority shall

(a) report to the Minister regarding

(i) the scope of the project, the factors to be considered in its assessment and the scope of those factors,
(i1) public concernsin relation to the project,

(i) the potential of the project to cause adverse environmental effects, and

(iv) the ahility of the comprehensive study to address issues relating to the project; and

(b) recommend to the Minister to continue with the environmental assessment by means of acomprehensive study,
or to refer the project to a mediator or review panel in accordance with section 29.

21.1(1) TheMinister, takinginto account thethingswith regard to which theresponsible authority must report under
paragraph 21(2)(a) and the recommendation of the responsible authority under paragraph 21(2)(b), shall, as the
Minister considers appropriate,

(a) refer the project to the responsible authority so that it may continue the comprehensive study and ensure that a
comprehensive study report is prepared and provided to the Minister and to the Agency; or

(b) refer the project to a mediator or review panel in accordance with section 29.
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(2) Despite any other provision of this Act, if the Minister refers the project to a responsible authority under
paragraph (1)(a), it may not be referred to a mediator or review panel in accordance with section 29.

21.2 Where a project has been referred to a responsible authority under paragraph 21.1(1)(a), the responsible
authority shall ensurethat the publicis provided with an opportunity, in addition to those provided under subsection
21(1) and section 22, to participate in the comprehensive study, subject to a decision with respect to the timing of
the participation made by the federal environmental assessment coordinator under paragraph 12.3(c).

28. (1) Where at any time the Minister is of the opinion that

(a) a project for which an environmental assessment may be required under section 5, taking into account the
implementation of any appropriate mitigation measures, may cause significant adverse environmental effects, or

(b) public concerns warrant a reference to a mediator or areview panel,

the Minister may, after offering to consult with the jurisdiction, within the meaning of subsection 12(5), where the
project is to be carried out and after consulting with the responsible authority or, where there is no responsible
authority in relation to the project, the appropriate federal authority, refer the project to amediator or areview panel
in accordance with section 29.

37. (1) Subject to subsections(1.1) to (1.3), theresponsibleauthority shall take one of thefollowing coursesof action
in respect of aproject after taking into consideration the report submitted by amediator or areview panel or, inthe
case of aproject referred back to the responsible authority pursuant to subsection 23(1), the comprehensive study
report:

(a) where, taking into account theimplementation of any mitigation measuresthat the responsible authority considers
appropriate,

(i) the project is not likely to cause significant adverse environmental effects, or
(it) the project islikely to cause significant adverse environmental effectsthat can be justified in the circumstances,

the responsibl e authority may exercise any power or perform any duty or function that would permit the project to
be carried out in whole or in part; or

(b) where, takinginto account theimplementati on of any mitigation measuresthat theresponsibleauthority considers
appropriate, the project is likely to cause significant adverse environmental effects that cannot be justified in the
circumstances, the responsible authority shall not exercise any power or perform any duty or function conferred on
it by or under any Act of Parliament that would permit the project to be carried out in whole or in part.
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58. (1) For the purposes of this Act, the Minister may

(i) make regulations prescribing any project or class of projects for which acomprehensive study isrequired where
the Minister is satisfied that the project or any project within that class is likely to have significant adverse
environmental effects.

59. The Governor in Council may make regulations
(a) respecting the procedures and requirements of, and the time periods relating to, environmental assessment and
follow-up programs, including the conduct of assessments by review panels established pursuant to section 40 and

the timing of taking a course of action pursuant to section 20 or 37 where two or more federal authorities are likely
to exercise a power or perform aduty or function referred to in section 5 with respect to the same project;

(b) prescribing, for the purpose of the definition “project” in subsection 2(1), any physical activity or class of
physical activities;

(c) exempting any projects or classes of projects from the requirement to conduct an assessment under this Act that
(i) in the opinion of the Governor in Council, ought not to be assessed for reasons of national security,

(it) inthe case of projectsinrelation to physical works, in the opinion of the Governor in Council, haveinsignificant
environmental effects, or

(iii) have atotal cost below a prescribed amount and meet prescribed environmental conditions;

(f) prescribing, for the purposes of paragraph 5(1)(d), the provisionsof any Act of Parliament or any instrument made
under an Act of Parliament;

(9) prescribing the provisions of any Act of Parliament or any regulation made pursuant to any such Act that confer
powers, duties or functions on the Governor in Council, the exercise or performance of which require an
environmental assessment under subsection 5(2);

Section 21 of the Canadian Environmental Assessment Act, S.C. 1992, c. 37 before it was amended in 2003.

21. Where aproject is described in the comprehensive study list, the responsible authority shall

(a) ensure that a comprehensive study is conducted, and a comprehensive study report is prepared and provided to
the Minister and the Agency; or
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(b) refer the project to the Minister for areferral to amediator or areview panel in accordance with section 29.

Explosives Act, R.S.C., 1985, c¢. E-17, as amended.

7. (1) The Minister may issue
(a) licences for factories and magazines,

Fisheries Act, R.S.C., 1985, c. F-14, as amended.

35. (1) No person shall carry on any work or undertaking that results in the harmful alteration, disruption or
destruction of fish habitat.

(2) No person contravenes subsection (1) by causing the alteration, disruption or destruction of fish habitat by any means or
under any conditions authorized by the Minister or under regulations made by the Governor in Council under this Act.

36. ...

(3) Subject to subsection (4), no person shall deposit or permit the deposit of a deleterious substance of any type in water
frequented by fish or in any place under any conditions where the del eterious substance or any other del eterious substance that

results from the deposit of the deleterious substance may enter any such water.

Foecies at Risk Act, S.C. 2002, c. 29, as amended.

79. (1) Every person who is required by or under an Act of Parliament to ensure that an assessment of the
environmental effects of a project is conducted must, without delay, notify the competent minister or ministersin
writing of the project if it islikely to affect alisted wildlife species or its critical habitat.

(3) The definitionsin this subsection apply in this section.

“project” means a project as defined in subsection 2(1) of the Canadian Environmental Assessment Act.
« projet » S'entend au sens du paragraphe 2(1) de laLoi canadienne sur I’ évaluation environnementale.

REGULATIONS

Comprehensive Sudy List Regulations, SOR/94-638, as amended.
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General

3. The projects and classes of projects that are set out in the schedule are prescribed projects and classes of projects for which a
comprehensive study is required.

SCHEDULE

(Section 3)

PART V

MINERALS AND MINERAL PROCESSING

16. The proposed construction, decommissioning or abandonment of

(a) ametal mine, other than a gold mine, with an ore production capacity of 3 000 t/d or more;
(b) ametal mill with an ore input capacity of 4 000 t/d or more;

(c) agold mine, other than a placer mine, with an ore production capacity of 600 t/d or more;
(d) acoa mine with a coal production capacity of 3 000 t/d or more; or

(e) a potash mine with a potassium chloride production capacity of 1 000 000 t/a or more.

Inclusion List Regulations, SOR/94-637, as amended.

SCHEDULE

(Section 3)

PART VII
FISHERIES

42. The destruction of fish by any means other than fishing, where the destruction requires the authorization of the
Minister of Fisheries and Oceans under section 32 of the Fisheries Act or authorization under regulations made by
the Governor in Council under that Act.

43. The harmful alteration, disruption or destruction of fish habitat by means of physical activities carried out in a
water body, including dredge or fill operations, that require the authorization of the Minister of Fisheriesand Oceans
under subsection 35(2) of the Fisheries Act or authorization under regul ations made by the Governor in Council under
that Act.
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44, The harmful ateration, disruption or destruction of fish habitat by means of draining or atering the water levels
of awater body that require the authorization of the Minister of Fisheries and Oceans under subsection 35(2) of the
Fisheries Act or authorization under regulations made by the Governor in Council under that Act.

45, The harmful alteration, disruption or destruction of fish habitat by means of erosion control measures adjacent
to awater body that require the authorization of the Minister of Fisheries and Oceans under subsection 35(2) of the
Fisheries Act or authorization under regulations made by the Governor in Council under that Act.

46. The harmful ateration, disruption or destruction of fish habitat by means of the removal of vegetation in or
adjacent to awater body that requiresthe authorization of the Minister of Fisheriesand Oceansunder subsection 35(2)
of the Fisheries Act or authorization under regulations made by the Governor in Council under that Act.

46.1 The harmful alteration, disruption or destruction of fish habitat by means of physical activities intended to
establish or modify morethan 500 m of continuousnatural shoreline and that require the authorization of the Minister
of Fisheries and Oceans under subsection 35(2) of the Fisheries Act or authorization under regulations made by the
Governor in Council under that Act.

47. The deposit of a deleterious substance that requires authorization under regulations made by the Governor in
Council pursuant to subsection 36(5) of the Fisheries Act.

Metal Mining Effluent Regulations, SOR/2002-222, as amended [s. 1(1) “effluent” (as am. by SOR/2006-239, s. 1),
5 (asam. idem, s. 2), 27.1 (as enacted idem, s.14)].

Interpretation
1. (1) The following definitions apply in these Regulations.

« effluent » Effluent—effluent d’ eau de mine, effluent d' ins-tallations de préparation du minerai, effluent de dépbts
derésidus miniers, effluent de bassins de traitement, effluent d’ installations de traitement, al’ exclusion de |’ effluent
d'installations de traitement d’ eaux résiduaires, eaux d’ exfiltration et eaux de drainage superficiel—qui contient une
substance nocive.

[..]

“Act” means the Fisheries Act.

“deleterious substance” means a substance prescribed under section 3 except as otherwise prescribed by these
Regulations.

“effluent” means an effluent—mine water effluent, milling facility effluent, tailings impoundment area effluent,
treatment pond effluent, treatment facility effluent other than effluent from a sewage treatment facility, seepage and
surface drainage—that contains a del eterious substance.
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Application

2. (1) These Regulations apply in respect of mines and recognized closed mines that

(a) at any time after these Regul ations are registered, exceed an effluent flow rate of 50 m® per day, based on effluent
deposited from al the final discharge points of the mine; and

(b) deposit a deleterious substance in any water or place referred to in subsection 36(3) of the Act.

Authority to Deposit

4. (1) Subject to subsection (2), the owner or operator of amine may deposit, or permit the deposit of, an effluent that
contains a deleterious substance in any water or place referred to in subsection 36(3) of the Act if a transitional
authorization permits the deposit or if

(a) the concentration of the deleterious substance in the effluent does not exceed the authorized limits set out in
Schedule 4;

(b) the pH of the effluent is equal to or greater than 6.0 but is not greater than 9.5; and

(c) the deleterious substance is not an acutely lethal effluent

(2) The authority in subsection (1) is conditional

(a) inthecaseof atransitional authorization that permitsthe deposit, on the owner or operator complying with section
36; and

(b) in the other case, on the owner or operator complying with sections 6 to 27.

Authority to Deposit in Tailings Impoundment Areas

5. (1) Despite section 4, the owner or operator of aminemay deposit or permit the deposit of wasterock or an effluent
that containsany concentration of adeleterious substance and that is of any pH into atailingsimpoundment areathat
iseither

(a) awater or place set out in Schedule 2; or

(b) adisposal areathat is confined by anthropogenic or natural structures or by both, other than a disposal areathat
is, or is part of, a natural water body that is frequented by fish.
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(2) The authority in subsection (1) is conditional on the owner or operator complying with sections 7 to 28.

Prohibition on Diluting Effluent

6. The owner or operator of a mine shall not combine effluent with water or any other effluent for the purpose of
diluting effluent before it is deposited.

Compensation Plan

27.1 (1) The owner or operator of a mine shall submit to the Minister for approval acompensation plan and obtain
the Minister’ sapproval of that plan before depositing a del eterious substance into atailingsimpoundment area that
is added to Schedule 2 after the coming into force of this section.

(2) The purpose of the compensation plan is to offset for the loss of fish habitat resulting from the deposit of a
deleterious substance into the tailings impoundment area.

(2) Le plan compensatoire a pour objectif de contrebalancer la perte d’ habitat du poisson consécutive au rejet de
substances nocives dans le dép6t de résidus miniers.

(3) The compensation plan shall contain the following elements:

(a) a description of the location of the tailings impoundment area and the fish habitat affected by the deposit;

(b) aquantitative impact assessment of the deposit on the fish habitat;
(c) adescription of the measures to be taken to offset the loss of fish habitat caused by the deposit;

(d) adescription of the measures to be taken during the planning and implementation of the compensation plan to
mitigate any potential adverse effect on the fish habitat that could result from the plan’simplementation;

(e) adescription of measures to be taken to monitor the plan’s implementation;
(f) adescription of the measures to be taken to verify the extent to which the plan’s purpose has been achieved,

(g) a description of the time schedule for the plan’s implementation, which time schedule shall provide for
achievement of the plan’s purpose within a reasonable time; and

(h) an estimate of the cost of implementing each element of the plan.
h) I’ estimation du co(t de mise en cauvre de chacun des éléments du plan.

(4) The owner or operator shall submit with the compensation plan an irrevocableletter of credit to cover the plan’s
implementation costs, which letter of credit shall be payable upon demand on the declining balance of the
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implementation costs.

(5) TheMinister shall approve the compensation plan if it meets the requirements of subsections (2) and (3) and the
owner or operator has complied with subsection (4).

(6) The owner or operator shall ensure that the compensation plan approved by the Minister isimplemented.

(7) If the measures referred to in paragraph (3)(f) reveal that the compensation plan’s purpose is not being achieved, the owner
or operator shall inform the Minister and, as soon aspossiblein the circumstances, identify and implement all necessary remedial
measures.

Deposits from Tailings Impoundment Areas

Rejets a partir de dépbts de résidus miniers

28. (1) The owner or operator of amine shall deposit effluent from atailingsimpoundment areaonly through afinal
discharge point that is monitored and reported on in accordance with the requirements of these Regulations.

(2) The owner or operator of amine shall comply with section 6 and the conditions prescribed in paragraphs 4(1)(a)
to (c) for al effluent that exits atailing impoundment area.



