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INTRODUCTION 

[1] These oral reasons for judgment are rendered with a view toward addressing 

the parties’ pressing need for resolution of a dispute arising out of the issuance of a 

timber licence. That dispute has resulted in a roadblock, the cessation of the work of 

the respondent Sunshine Logging on certain cut blocks, and a number of 

interlocutory applications since December. I have attempted to expedite the 

judgment in this case so as not to prolong the uncertainty facing the parties. 

[2] The petitioners seek protection of the interests they assert on behalf of an 

indigenous group of people who have historically identified themselves as 

Sngaytskstx (the “Sinixt”). They say they speak for the Sinixt by authority of their de 

facto assumption of leadership roles, by virtue of their longstanding recognition by a 

community as its leaders, and pursuant to accepted practices, including their 

approbation by a council of elders and hereditary chief. However, there is a cloud 

hanging over both the underlying claim they seek to advance and to protect by 

injunction, and their claim to speak for the Sinixt. That is the fact that the indigenous 

group now known as the Sinixt is ancestrally related to a community once known as 

the Arrow Lakes Indians or the Lakes Indians, a community that is said to have 

assimilated with other aboriginal collectives and the non-indigenous population or to 

have left Canada and to have thereby become extinct. The petitioners seek through 

their community activity to revive the group’s culture and traditions, and in this and 

other litigation to establish the status and claims of the Sinixt. 

[3] The evidence before me speaks of the existence of a historic rights-bearing 

community, the Sinixt. Some of the petitioners have long laboured to obtain 

recognition of the rights of a contemporary community they consider to be 

descended from and so connected with that historic community as to be entitled to 

rights protected by s. 35 of the Constitution Act, 1982, being Schedule B to the 

Canada Act, 1982 (U.K.), 1982, c. 11. The first question before me is whether the 

petitioners have sufficiently defined the contemporary rights-bearing collective for 
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whom they purport to act. The second question is whether they can appropriately act 

as representatives of that community. 

The Petition 

[4] On July 28, 2008, Vance Robert Campbell, Marilyn James, Lola Jon 

Campbell, Taress Alexis, and others commenced an action against Her Majesty The 

Queen In Right of the Province of British Columbia and the Attorney General of 

Canada (S.C.B.C., Nelson Registry, No. 14324), seeking a declaration, on behalf of 

the Sinixt, that they have aboriginal title to land bounded on the south by the 49th 

parallel, on the east by the Selkirk Mountains, on the north at a point at or near 

present-day Revelstoke, and on the west by the Monashee Mountains (the 

“Territory”). They also seek a declaration that their title constitutes a burden on the 

Crown title, as well as damages, compensation, and interlocutory and permanent 

orders preventing further or new interference with the alleged aboriginal title. 

[5] On October 5, 2010, a timber sales manager on behalf of Her Majesty The 

Queen In Right of the Province of British Columbia issued a Timber Sale Licence 

A80073 (the “Licence”), to Sunshine Logging (2004) Ltd. (“Sunshine”). The Licence 

permitted Sunshine to harvest Crown timber from within four designated cut blocks 

on Perry Ridge between the Slocan River and the Little Slocan River, in an area 

entirely within the Territory. The Licence also permitted Sunshine to construct, 

maintain, and use roads on the cutting authority area on Perry Ridge in accordance 

with specifications set out in the Licence. 

[6] On November 4, 2010, this petition for an order pursuant to the Judicial 

Review Procedure Act, R.S.B.C. 1996, c. 241, quashing the Licence on the grounds 

that the Crown had breached a constitutional duty owed to the Sinixt by failing to 

consult with them before issuing the Licence was filed. The petitioners now apply for 

an interim injunction restraining the respondents from acting on the Licence, pending 

hearing of their application for judicial review. 
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The Minister’s Application 

[7] The Minister of Forests and Range of British Columbia (the “Minister”) applies 

for an order that the petition be dismissed on the grounds that the petitioners are 

without authority to advance the claims or obtain the relief sought, and that they lack 

the requisite standing to bring the petition. This is as much a challenge to the claim 

of the collective on behalf of whom the petitioners purport to act as a challenge to 

the capacity or fitness of the individual petitioners to act for that collective. The 

Minister says the collective defined by the petitioners themselves cannot advance a 

claim for aboriginal rights. The Minister further says the individual petitioners cannot 

establish their authority to represent a contemporary rights-bearing group. The 

Minister says the petitioners’ standing to commence this action is a matter that must 

be determined before addressing the claim to an interlocutory injunction. 

[8] Counsel for the group that is referred to in these reasons for judgment as the 

“Colville Confederacy” and the “Okanagan Nation Alliance” were present at these 

applications and, with leave, made submissions only with respect to the scope of the 

judgment necessary to address the applications before me. They did not adduce any 

evidence. The evidence with respect to their membership and the position of those 

communities was led by the other parties to this application. 

ISSUES 

[9] It is common ground that the rights asserted by the petitioners are collective 

rights and that legal action brought to determine or enforce those rights must be 

brought on behalf of a group that is capable of advancing a claim under s. 35 of the 

Constitution Act, 1982, which recognizes and affirms the existing aboriginal and 

treaty rights of the aboriginal peoples of Canada. 

[10] The Minister says that in order to address the petitioners’ capacity to bring a 

representative claim on behalf of the Sinixt, the court must consider the criteria 

described by the Supreme Court of Canada in Western Canadian Shopping Centres 

Inc. v. Dutton, 2001 SCC 46 at para. 48 [Western Canadian Shopping Centres], as 

follows: 
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1. whether the collective of rights-bearers on behalf of whom they 
purport to act is capable of clear definition; 

2. whether there are issues of law or fact common to all members of 
the collective so defined; 

3. whether success on the petition means success for the whole 
collective so defined; and 

4. whether the proposed representatives adequately represents the 
interests of the collective. 

[11] These criteria have been used to analyze claims brought on behalf of First 

Nations in British Columbia in Komoyue Heritage Society v. British Columbia (AG), 

2006 BCSC 1517, and Te Kiapilanoq v. British Columbia, 2008 BCSC 54. 

[12] Further, the Minister says the court must be satisfied in the exercise of its 

discretion that there are no countervailing considerations that outweigh the benefits 

of allowing an action to proceed as a representative action. 

EVIDENCE OF THE PETITIONER’S REPRESENTATIVE STATUS 

The Sinixt as a Historic Rights-Bearing Community 

[13] The petitioner’s have provided the court with a significant anthropological and 

ethnographic record. Among the significant documents in the exhibits are the 

following: 

•  Bouchard, Randy and Dorothy Kennedy. Lakes Indian Ethnography and History. 
August 1985. 

•  Bouchard, Randy and Dorothy Kennedy. First Nations’ Ethnography and 
Ethnohistory in British Columbia’s Lower Kootenay Columbia Hydropower 
Region. August 2000. 

•  Bouchard, Randy and Dorothy Kennedy. First Nations’ Aboriginal Interests and 
Traditional Use in the Waneta Hydroelectric Expansion Project Area. 
August 2004. 

•  Eldridge, Morley. Vallican Archaeological Site: A Synthesis and Management 
Report. April 10, 1984. 

•  Geiger, Andrea. British Columbia Indians Should Not Be Living in Washington 
State. April 29, 1997. 

•  Goodale, Nathan. Opinion on Sinixt Interests in the Upper Columbia Tributary. 
November 12, 2009. 

•  Mohs, Gordon H. Arrow Lakes Reservoir Region Post Inundation Studies of the 
Archaeological Resource. December 1977. 
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•  Mohs, Gordon H. Prehistoric Settlement Patterns in the Columbia/Lakes Region 
of South-eastern British Columbia and North-eastern Washington. 
December 1982. 

•  Mohs, Gordon H. Report on the BC Hydro Acquisition by Techmetals of an 
Interest in Waneta Dam. November 11, 2009. 

•  Teit, James and Franz Boas. The Okanagan: An Extract from the Salishan Tribes 
of the Western Plateaus. 1927-1928. 

•  Verne, Ray. Native Villages and Groupings in the Columbia Basin. 1936. 

[14] The following summary is drawn from those sources which describe original 

archaeological and ethnographic research, and evidence drawn from the historical 

records and literature. 

[15] The reports paint a relatively consistent picture of what is known of the history 

of the Sinixt. The evidence before me is that a relatively distinct aboriginal population 

made use of and occupied land between the Monashee and Selkirk Mountains, from 

the Kettle River north to the area of present-day Revelstoke, for a period of 

approximately 3,500 years, up to the time of contact with European explorers and 

settlers. The record also establishes that following contact, the Sinixt’s numbers in 

Canada were reduced by disease and their gradual displacement south into the 

United States. 

[16] The reports of Dr. Nathan Goodale with respect to the excavations at Vallican 

are strong support for the conclusion that for at least 3,500 years a distinct group of 

people, identified by characteristic houses, burial practices, tools, and earth work, 

have resided in the Columbia River and Arrow Lakes area. 

[17] There is plentiful evidence of the use of the Territory by those people. In his 

review of prehistoric settlements in December 1982, Mohs noted as follows: 

Ethnographic date compiled by Teit (1930) and Ray (1936) locates the major 
winter villages of the Lakes near the Colville salmon fishery at Kettle Falls 
and the majority of their temporary camps along the Columbia, Lower 
Kootenay and Slocan valleys above Castlegar. It should be noted, however, 
that early historical document indicate that prior to about 1850, the Lakes 
people were primarily centered in the Columbia valley region north of 
Castlegar (Bouchard and Kennedy, 1979). This is also supported by the 
archaeological record “Mohs 1982, Chance 1977”. Winter villages are 
believed to have had populations of between 200 to 500 individuals while 
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summer forging camps were comprised of small scattered family groups... 
based on the archaeological record I would suggest that these figures are 
somewhat high for winter habitation sites and that between 35 and 100 
people is a more reasonable estimate. 

[18] Mohs documented pit house distribution at archaeological sites on the Slocan 

River at Lemon Creek, which enters into the Slocan River at the north end of Perry 

Ridge, and at Vallican at the fork in the Slocan River at the south end of the ridge. 

He observed, probably in reference to Perry Ridge, that Vallican is in close proximity 

to upland areas that are productive for mountain goat and woodland caribou. 

[19] Eldridge indicates that there were three distinct clusters of habitation sites 

along the Slocan River at South Slocan, Vallican, and Lemon Creek. Eldridge 

thought that settlement of the region was limited to those places, even over a broad 

spectrum of time. He writes: 

The concentration of all recorded sites into three clusters near South Slocan 
(Lower Slocan River), Vallican and Lemon Creek, suggest an interesting 
settlement pattern. It would appear that local resources and environmental 
factors operated over a long period of time to restrict the settlement of the 
valley to these three areas (Eldridge 1981: 42-44). 

[20] The archaeological record is consistent with the historic record of the 

presence of the Sinixt at the time of contact. Thompson (1811), Franchere (1814), 

Work (1823), and Simpson (1824) are all noted to have recorded the presence of an 

identifiable native group that occupied the Columbia River and Arrow Lakes areas 

from Revelstoke down to Kettle Falls. Prior to 1850, these people are said to have 

led a somewhat nomadic existence, but their settled places of occupation were 

centred in the area on the Columbia River north of present-day Castlegar. 

[21] Appendix B to Bouchard and Kennedy’s 2004 study summarizes cultural 

background information collected on the Sinixt, referred to there as the Lakes Sinixt 

First Nation. It contains a detailed description of the historical record of hunting and 

notes that there was significant hunting around Arrow Lakes and particularly at 

higher elevations. According to the research of Mohs, Bouchard and Kennedy, and 

others, Vallican has long been at the centre of the Lakes culture and settlement, and 
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Perry Ridge is close to the heart of the territory traditionally occupied by the Sinixt. 

On the evidence before me, Perry Ridge appears clearly to have been within the 

traditional hunting area of the Sinixt. 

[22] There is a record of the presence of the Sinixt in the Slocan Valley from the 

time of contact through to the assertion of British sovereignty. Bouchard and 

Kennedy (2000) note that Teit described names of three Lakes settlements along 

the Slocan River between the river mouth and the south end of Slocan Lake. 

[23] There are many estimates of the population of the Sinixt at the time of 

contact. With few exceptions, they put the population at a figure in the range of 500 

at contact and about 200 after smallpox raged through the native populations in the 

late 1700s. The recorded Canadian population of these people was never again 

large. Bouchard and Kennedy, referring to the effect of smallpox, note at p. 290: 

Later recorded census figures of the Lakes indicate that the overall 
population numbers in the 19th century never recovered from this decimation, 
largely due to the relatively small size of the families. W.P. Winans’ census of 
the 1870 which showed a total population of 229 indicated that the Lakes 
medium family size was between four and five individuals... This small family 
size likely prevented recovery of the Lakes population to pre-epidemic levels 
during the 19th century. 

[24] The number of Sinixt in British Columbia was further reduced by the 

establishment of a reserve in the United States to which the few remaining Sinixt 

appear to have been drawn. 

[25] In his 1982 review, Mohs notes at pp. 18-19: 

Following the establishment of Fort Colville, there was a slow but steady 
migration and settlement of Lakes Indians south of the international border. 
By the time the Colville Indian Reservation was established in Washington 
State in 1872, very few Lakes Indians remained in Canada. This is noted by 
R.L.T. Galbraith, an Indian Affairs Agent with the Canadian Government. 

[26] Bouchard and Kennedy refer in their 1985 report to the significant effect of the 

July 2, 1872, executive order establishing the Colville Indian Reservation in the 

United States: 
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By 1882, an American census taker enumerated 325 Lakes Indians living on 
30 farms within the reservation (Chapman 1882). The Canadian federal 
census, taken only one year earlier, noted only 25 Indians identified as 
“Colville” within British Columbia (Canada 1881). Likely these were some of 
the Lakes Indians who chose to remain in their traditional lands north of the 
border. 

[27] Bouchard and Kennedy observe at p. 20 of their 1985 report: 

Southern movement of the Lakes and the establishment both of the 
international boundary and the Colville Indian Reservation all contributed to a 
gradual diminishing of the Lakes Indians’ utilization of the Arrow Lakes and 
the Slocan Lake regions. This happened over a 60-year period between 
about 1830 and 1890. It did not happen suddenly, nor was there a complete 
abandonment of this region by the Lakes people until around the 1930s.  
[Emphasis added] 

[28] In her 1997 research paper, Andrea Geiger described the report of the 1914 

Royal Commission on Indian Affairs of the Indian agent for the Kootenay Region, 

L.T. Galbraith, in which he described his encounter with Lakes Indians in 1902. At 

that time, Galbraith found “a small band of Indians camped on the Kootenay River 

near West Robson” which included members of the Christian family, Alex Christie 

and one other, and other individuals near Burton by the name of Joseph. 

[29] In his 1982 report, Mohs wrote that: “by 1914, the settlement of Lakes Indians 

south of the border was more or less complete, and one family, that of Alexander 

Christie, is recorded as living in Canada”. 

[30] A reserve at Oatscott, consisting of 250 acres on the western shore of Lower 

Arrow Lake was confirmed by the Royal Commission on March 24, 1915. That 

reserve never attracted significant numbers of Sinixt. Some continued to live off 

reserve or migrated to other tribes in the United States. That migration appears to 

have continued. 

[31] Geiger notes at pp. 14-15 of her paper: 

Among those who disappeared without explanation from the census records 
for the Arrow Lakes reserve was an Indian named Baptiste Christian and his 
family. In June 1914, Alexander Christian identified himself as “one of the few 
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survivors of the Band of the Lake (or S.Nai-Toekstet) living at the mouth of 
the Kootenay River”. 

[32] Geiger writes at p. 24 of her paper that following the failure of the Federal 

Government to establish a reserve for the benefit of and at the request of those 

living at the mouth of the Kootenay River, who were then being displaced by 

Doukhobor settlers: 

Baptiste and Alexander Christian, realizing the implications of a situation 
which had already resulted in their being confined to a fraction of the land 
they had previously occupied at the sufferance of new owners, had by this 
time gone to Marcus, Washington, just south of the international border. 
There their wives, both Arrow Lakes people who were members of the 
Confederated Tribes of the Colville Reservation, had each been allotted 160 
acres, along with horses and agricultural tools. Galbraith did not take Baptiste 
Christian’s name off the Agency rolls, even after he moved to Marcus, 
however, because Baptiste insisted that he held the allotment in the United 
States only on his wife’s behalf and would one day return. 

[33] A census in 1924 recorded that just eight registered Lakes Indians remained, 

and by 1936 this number had dropped to six. Geiger says the records indicate that 

the population on the reserve fell as some members of the Lakes Tribe moved to 

Burton and thereafter lived off the reserve. 

[34] The last registered member of the Lakes Tribe, Annie Joseph, died on 

October 1, 1953, on the Okanagan Reserve, leading to the Federal Government’s 

declaration of extinction of the Arrow Lakes Band and the transfer of the reserve 

lands at Oatscott to the Provincial Government on January 5, 1956. 

The Contemporary Community 

[35] There is little evidence of the use or occupancy of the Territory between the 

time the band was declared extinct and recent times, and particularly little evidence 

of the Sinixt in Canada since the 1930s. By the 1950s, there was apparently little 

evidence of the presence of the Sinixt here. Bouchard and Kennedy, in their review 

of the literature, observed that attempts by anthropologists in the 1950s to obtain 

Sinixt ethnographic data were not productive, as the information they were trying to 

elicit was no longer remembered by people with Sinixt ancestry. Few Sinixt place 
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names north of the international border were then known independently by 

informants (principally members of the Lakes Tribe of the Colville Confederacy). 

[36] In 1982, Mohs noted at p. 20 that “today there are no Lakes Indians 

registered as living in the West Kootenay area of British Columbia.” He was of the 

view that the closest descendants of the people who lived at Vallican were to be 

found on the Colville Reservation in Washington State. That reservation is the home 

of the Confederated Tribes of the Colville Reservation who are referred to in these 

reasons as the “Colville Confederacy”. An aboriginal community in the United States, 

ancestrally related to the occupants of the Territory known as the Lakes Tribe is one 

of the constituent tribes of the Colville Confederacy. 

[37] In 1983, Mohs wrote to the Colville Confederacy to advise them that a very 

important archaeological site at Vallican faced imminent destruction, unless public 

pressure forced Canadian governments to take steps to ensure its preservation. 

Mohs again observed: “unfortunately, we have no Lakes Indians living in Canada 

who can put pressure on the government to ensure preservation of the Vallican site.” 

[38] The Colville Confederacy then passed a resolution authorizing their attorneys 

to investigate the possibility of asserting a claim against the Canadian Government 

for aboriginal land formerly occupied by the Sinixt and ceded “when they were forced 

to relocate south of the international border” to the United States. By resolution 

passed on September 17, 1990, the Colville Confederacy authorized members who 

were considered to be elders of the Lakes Band, including the petitioner 

Mr. Campbell and Eva Orr, to represent the Lakes in an effort to remove remains 

from the provincial museum and rebury them with appropriate solemn ceremony. 

The Colville Confederacy incorporated the Arrow Lakes Aboriginal Society in British 

Columbia. That society purchased property in Vallican with a view toward protecting 

the archaeological site. Mr. Campbell appears first to have occupied that and 

adjacent property with the consent and approval of the Confederacy. He is described 

in some of the material as a caretaker of this property on behalf of all Lakes people. 
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[39] While the Arrow Lakes Band had become extinct, there is evidence of the 

contemporary presence in Canada and the United States of people who claim to be 

descended from Sinixt ancestors. In an affidavit sworn by Mr. Campbell in an action 

brought in the Federal Court by Mr. Watt on March 3, 2008, he deposed that there 

were at least 3,200 Sinixt descendants in the United States who are neither 

Canadian citizens nor registered Indians under Canada’s Indian Act. The Colville 

Confederacy says there are over 1,000 Lakes people represented by that 

organization. In May 1992, Sinixt elder Jim Stelkia estimated that there were 2,000 

Sinixt scattered around the Pacific Northwest. On an examination for discovery on 

May 8, 2009, Ms. James testified that she believed there were 6,800 Sinixt 

descendants in Canada and the United States, and accepted Mr. Campbell’s opinion 

that there were 3,200 Sinixt descendants in the United States. She agreed that the 

Colville Tribe probably records approximately 1,000 Lakes Tribe members, but she 

did not accept the Colville Confederacy’s method of recognizing membership and 

expressed the view that their blood quantum method was too restrictive. She 

believes that the Sinixt descendants in Canada are registered with other bands or 

not registered at all. The seven bands of the Okanagan Nation Alliance are said by 

her and others to include many members of Sinixt ancestry. 

[40] Whereas a distinct Lakes dialect was thought to exist at the time of contact, 

there is evidence that that dialect has also disappeared. In 2004, Bouchard and 

Kennedy described Okanagan-Colville linguistic and cultural affiliations. They noted 

that historically the existence of a Lakes dialect then spoken by people residing 

along the Columbia River from north of Fort Washington to Revelstoke had been 

recognized, but later formal studies had not considered Lakes to be sufficiently 

distinguished from Colville to be considered a distinct dialect. Further distinctions 

had diminished over time. Bouchard and Kennedy conclude at p. 4: 

... at the present time, because the language is spoken by relatively few 
people, the only significant dialect difference which appears to remain is 
between the “Colville” dialect continuum [including Colville and Lakes] and 
the “Okanagan” dialect continuum. 
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[41] A significant number of individuals who are now registered members of the 

constituent Lakes Tribe of the Colville Confederacy are descendants of those who 

occupied the Territory from time immemorial to the time of contact. There are likely 

to be many descendants of the Sinixt who are still resident in the Columbia River 

Valley and elsewhere in Canada. There are likely to be many, like the deponent 

Harry Wong, who are, to a greater or lesser degree, descendants of the Sinixt who 

were never registered or never lived on reserves. There is evidence that the 

Christian family, for example, was descended from a line of Sinixt, including leaders 

of the people. They were apparently never registered and one cannot seek or obtain 

registration as an Indian in Canada by establishing affiliation with that family. There 

is evidence that many individuals of Lakes ancestry migrated east to join the 

Kootenays or west to join Okanagan tribes, as Annie Jacobs, for example, appears 

to have done. There is evidence before me that some Lakes descendants are now 

living in the Penticton area and belong to the Okanagan Nation Alliance or aboriginal 

communities that belong to that alliance. 

Continuity of the Community 

[42] The Arrow Lakes Band appears to have been the only Indian band in British 

Columbia history to have been declared extinct by Canada and have its reserve land 

revert to the province. However, Sinixt individuals were and are living among and as 

members of the Osoyoos, Penticton, and Okanagan Bands of the Okanagan Nation 

Alliance, in Washington State as members of the Lakes Tribe of the Colville 

Confederacy, and off reservation in Canada and the United States. 

[43] The evidence of continuity of the community is found primarily in the affidavit 

evidence of Marilyn James. She deposes, apparently describing the ethnographic 

record, that the Sinixt have maintained an organized political structure with a single 

leader, a council of sub-leaders, and an assembly of the people as a whole. There is 

no evidence before me of the identity of a single leader subsequent to the leaders 

identified in the ethnographic literature at the turn of the century, the last of whom 

was Aurapahkin, identified in the 1906 census record of the Lakes. 
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[44] Ms. James deposes that Eva Orr, whom she describes as a revered Sinixt 

elder with extensive knowledge of the oral and contemporary history, directed her 

son, Robert Campbell, to investigate Sinixt issues in Canada in the mid-1980s. As a 

result of that investigation, the activity of what she refers to as a collectivity of Sinixt, 

operating as the Sinixt Arrow Lakes Band, began under the guidance and direction 

of a council of Sinixt elders and Hereditary Chief Francis Romero. 

[45] Ms. James participated in regular meetings of the Sinixt at a Vallican 

occupational camp in the 1990s. Work at the Vallican site was initiated and directed 

by Ms. Orr and other elders, including Ms. James’ mother, Alvina Lum, Leonard and 

Chrissy George, Annie Kruger, John Marchand, Corrine Marchand, Charlie 

Quintasket, Corby Swan, Jim Stelkia, Liona Stelkia, Louise Stelkia, Tommy 

Gregoire, William Ignace, Flo Ignace, Tillie Caru, and Francis Romero. Ms. James 

says the elders at Vallican were regarding by the Sinixt present to be their leaders 

and persons with authority to direct the work. 

[46] Ms. James deposes that the hereditary Sinixt chief traditionally does not yield 

particular authority and has no authority to act on his own. The highest authority, she 

says, was the council of elders. This is not reflected in the ethnographic evidence. 

Bouchard and Kennedy in an August 2000 report describe a more hierarchical 

structure in which a council plays a role under an authoritative chief, but even that 

council is said to have been composed of sub-chiefs appointed by their local groups, 

not the communal deference to experience described by Ms. James. They also 

record the view of Verne, who concluded that the council was “largely an 

instrumentality of the chieftainship and its size and membership was determined by 

him”. 

[47] Ms. James says that at a meeting at Westbank in 1991, a council of elders 

consisting of Eva Orr, Alvina Lum, Leonard George, Chrissy George, Annie Kruger, 

Jim Stelkia, Loina Stelkia, and Cindy Fry made her a Sinixt spokesperson. She 

further says that, at a later meeting on October 8, 1995, at Vallican, a council of 
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elders consisting of Eva Orr, Alvina Lum, Leonard George, and Annie Kruger 

reaffirmed her appointment as a Sinixt spokesperson. 

[48] Robert Watt was appointed at about the same time to the traditional role as 

guardian and caretaker of the Sinixt burial site at Vallican. 

[49] Marilyn James deposes that Eva Orr, prior to her death in early 2006, 

affirmed the role of Mr. Campbell as tribal leader, upon which he claimed to use the 

title Ilmixum or headman. That role is acknowledged by two other deponents, Lois 

Swan, who has been active in the efforts to establish the rights of the Sinixt since 

1989, and Harry Wong, who also claims to be descended from and identified with 

the Sinixt. 

[50] Ms. James deposes that with the death of the constituent members of the 

council of elders that met at Vallican in the 1990s, “their responsibilities passed into 

the next generation including myself, Bob Campbell, and Robert Watt”. In the 

absence of the council of elders, they decided to incorporate the Sinixt Nation 

Society as a means of promoting Sinixt interests and as what she refers to as an 

administrative mechanism. 

[51] There are competing claims to represent whatever rights may still be 

possessed by the Sinixt. In November 2009, the Okanagan Nation Alliance made a 

submission to British Columbia Hydro in which the Alliance takes the position that 

the Sinixt are not a distinct indigenous nation, but are part of the Okanagan Nation 

Alliance and share the Syilx culture. The Alliance claims that the last registered 

member of the Arrow Lakes Band, Annie Joseph, died in 1953 on the Okanagan 

Indian Band Reserve near Vernon, and has left many ancestors who are present-

day members of that band and who are, hence, represented by the Alliance. 

[52] In the ethnographic evidence there is some support for the claim that the 

Lakes were affiliated with the Okanagan tribes. While the Sinixt could be 

distinguished from other Okanagan-Colville bands at the time of contact, there is 
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some evidence that differentiation was not dramatic or clear. In Bouchard and 

Kennedy’s August 2000 report at p. 283 they note: 

Although Teit was told of a head chief of all the Okanagan-Colville, he 
thought that the Lakes might be excluded due in part to some of their families 
being nomadic. Elmendorf’s data appears to support this conclusion. Some 
contemporary Okanagan-Colville people hold the view, however, that the 
Lakes were among those groups formally under the jurisdiction of a head 
chief whose residence was at the head of the Okanagan Lake (Maracle et al 
1993-1993). 

[53]  The Colville Confederacy also claims to speak on behalf of the Lakes 

People. The Colville Business Council, on behalf of the Confederacy, filed a British 

Columbia land claim in the early 1990s. That claim has been controversial among 

the Sinixt. Francis Romero, identifying himself as a hereditary chief of the Sinixt 

Arrow Lakes Nation, wrote to request the Business Council to abandon the claim 

and questioned its authority to represent the Sinixt. He complained that the Colville 

Confederacy’s negotiating team consisted of three Arrow Lakes descendants and 

one representative whose affiliation with the Sinixt “could be of inadequate Arrow 

Lakes blood degree”. 

[54] In December 2003, the chairman of the Business Council, on his own behalf 

and on behalf of members of the Arrow Lakes tribe, commenced an action 

(S.C.B.C., Vancouver Registry, No. L033510) seeking a declaration that the plaintiffs 

have aboriginal title that constitutes a burden on the Crown title in and over the 

Territory that is now also the subject of the Sinixt claim. 

[55] On December 16, 2010, the Colville Confederacy wrote to the “Lakes People” 

to advise them that neither Bob Campbell nor Marilyn James have ever been 

appointed as chief, headman, spokesperson or any other representative of the 

Lakes People. The Colville Confederacy asserted its claim to be the representative 

of what it described as the large Lakes community in the United States and Canada. 

[56] There are competing claims to speak for the contemporary manifestation of 

the historic rights-bearing group. Certain individuals who claim Sinixt ancestry and 
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have been active in the work of the Colville Confederacy are not supportive of the 

petitioners’ claim to be representative of the Sinixt. 

[57] The petitioners have, however, sought to coalesce the Sinixt behind 

themselves. They have publicized the work they are doing on behalf of the Sinixt 

here and in Washington State. They claim not to have rejected anyone who has 

sought to join the Sinixt Nation Society, a vehicle established to promote Sinixt 

claims in British Columbia. The petitioners appear to represent those people who 

identify themselves as Sinixt, who have been most active since 1990 in attempting to 

protect their rights and interests in British Columbia. 

Identity of the Petitioners 

[58] The Sinixt Nation Society (the “Society”) was incorporated on October 30, 

2006. Its initial directors were Taress Alexis, Lola Jon Campbell, Vance Robert 

Campbell, and Marilyn James. The purpose of the Society was to provide education 

with respect to the historical, social, and ceremonial characteristics of the Sinixt 

people and to administer the interests of the Sinixt Nation in accordance with a 

“Sinixt Manifesto”. 

[59] In order to be accepted for membership as a mxgxia or blood member, a 

person must be “a blood descendant” of the Sinixt people. Non-blood members may 

not serve as directors or vote. The application forms in evidence require applicants 

to affirm their identity as blood members of the Sinixt Nation. No information with 

respect to language, culture or tradition is sought on the application form. Many 

applications contain no information with respect to lineage. 

[60] Members of the Society are admitted or accepted into membership by 

resolution of the board of directors or a designate, and the bylaws do not stipulate 

what criteria may be considered by the board in exercising that discretion. 

[61] Although the Society is described as a petitioner, counsel for the petitioners 

acknowledged that the Society cannot claim or enforce an aboriginal right or title and 

is not entitled to an injunction. Evidence of the existence of the Society and its role is 
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put before the court solely as evidence of the composition of the Sinixt Nation and 

recognition of the individual named petitioners as representatives of that 

organization or collective. 

[62] Marilyn James deposed that there were 150 blood members of the Society on 

November 1, 2010, and 291 members on January 2, 2011. There is no evidence of 

how people became members of the organization and no evidence of resolutions of 

the board. 

[63] The petitioners have expressed dissatisfaction with the Colville Confederacy’s 

blood quantum requirements but have not described their own. Very few members of 

the Society claim to be residents of British Columbia. Many live on the Colville 

Reservation. Some live elsewhere in the State of Washington and in other states. 

[64] When Ms. James was examined for discovery in the Watt action and asked 

about the criteria for membership, she said, “We know who our people are.” The 

directors of the Society assess eligibility for membership but do not or cannot 

expressly describe the criteria that they use. 

[65] The current directors of the Sinixt Nation Society, including Robert Watt, were 

elected at an annual general meeting on March 1, 2010, at Vallican. The directorship 

consists of the petitioners in these proceedings. At the December 15, 2007, annual 

general meeting of the Sinixt Nation Society at which the petitioners were elected 

directors, there were only six blood members of the Sinixt Society present:  Robert 

Campbell, Marilyn James, Lola Campbell, Vertis Campbell, Garrett Stensgar, and 

Agnes Campbell. Taress Alexis and Chan Alexis were present by their proxy, their 

mother, Marilyn James. 

[66] Vance Robert Campbell was born on May 17, 1939, in Nespelem, 

Washington. Mr. Campbell says his maternal grandfather, Joe Adolph, was born in 

1868 at a location referred to by the Sinixt as Nk’mapeleks, which is Galena Bay, 

British Columbia. His mother, Eva Alice Adolph, later Eva Orr, was born on 

August 31, 1911, in Grand Forks, British Columbia. She is said to have been listed 
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on the census of the Lake Tribe of August 25, 1913, August 25, 1914, and June 30, 

1915. She spoke the Sinixt language. 

[67] When counsel on behalf of Mr. Campbell sought to have him registered 

pursuant to the Indian Act in 2007, he was advised by Indian and Northern Affairs 

Canada that neither Eva Orr nor her parents were registered in the Indian Register 

maintained by Canada, and neither Mr. Campbell nor his daughter, Lola Jon 

Campbell, also a petitioner, were entitled to be registered as Indians under the 

provision of the Act. 

[68] Mr. Campbell says that in 1985, his mother sent him to British Columbia to 

investigate the history of the Sinixt here. He then learned of and became concerned 

about human remains at Vallican and the removal of artefacts from other Sinixt 

archaeological sites. In April 1989, he organized and spoke to a public meeting at 

Inchelium in Washington State, to inform Sinixt descendants what he had learned 

during his two previous years in Canada. In August 1989, he issued a statement 

describing the intention of the Sinixt People to exert their claims over territory in 

Canada. 

[69] From the time Mr. Campbell came to Canada in the mid-1980s to this date, 

he has played a prominent role in seeking to advance the claims of the Sinixt. 

Initially he acted with the support and encouragement of the Colville Confederacy. 

[70] Lola Jon Campbell was born on March 18, 1972, at Grand Coulee Dam in 

Washington State. She is also a director of the Sinixt Nation Society. The Society’s 

annual report says she resides in Vallican. She unsuccessfully applied for 

registration under the Indian Act of Canada in April 2007, claiming to be the 

descendant of another person entitled to registration, Robert Campbell. There is no 

other evidence in the material in support of her genealogical or other ties with the 

Sinixt. 

[71] Ava Swan and Harry Wong have sworn affidavits in which they acknowledge 

and affirm the status of Ms. Campbell to represent them and the Sinixt for the 
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purposes of asserting aboriginal rights in Canada. They do not otherwise describe 

Ms. Campbell’s position. There is no reference in Marilyn James’ affidavits of 

January 2, 2011, or November 1, 2010, to Lola Jon Campbell’s identity. 

[72] Taress Alexis was born on October 31, 1981, in Omak, Washington. Her 

mother is the petitioner Marilyn James. She is a registered member of the Kamloops 

Indian Band through her mother’s affiliation. There is no other evidence before me 

with respect to her lineage or role, other than evidence that she is a director of the 

Sinixt Nation Society, and the evidence of Harry Wong and Ava Swan that they 

recognize her as a person entitled to represent the interests of the Sinixt in this 

matter. 

[73] Marilyn James was born on July 4, 1952, in Nespelem, Washington. She is a 

director of the Sinixt Nation Society, and has been active, as noted above, in 

advancing the claims of the Sinixt since 1990. She deposes that her mother was 

born Alvina Theresa McDougal, and that her maternal grandparents, Theresa and 

Isador McDougal, were Sinixt. Her father was born Ira Lum. Her paternal 

grandmother was Sinixt, Julia Chesaw. Her paternal grandfather, Richard Lum, was 

not Sinixt. 

[74] Ms. James says she identifies herself as a Sinixt or a Lakes person. She is a 

registered Indian under the Indian Act and a member of the Kamloops Band. She 

claimed membership in that band through a stepfather, Nells Mitchell. She says that 

her membership in the Kamloops Band was a matter of convenience to permit her to 

enter Canada. She is also a member of the Lakes Tribe of the Colville Confederacy. 

[75] Robert Watt has produced detailed genealogical information. He is the 

plaintiff in the Federal Court of Canada in an action bearing Registry Number T-

1831-06, seeking a declaration that he is an aboriginal person of Canada. Mr. Watt 

was born in 1954 in Washington and is a U.S. citizen. He is a registered member of 

the Colville Confederacy and is described in his registration as a member of the 

Lakes Band. His father, Lawrence P. Watt, is described by Mr. Watt as a 1/32nd 

blood degree Indian. His paternal grandfather, Harry Watt, was a non-Indian. His 
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paternal grandmother, Pauline Musey, is described by Mr. Watt as a 1/16th blood 

degree Colville. His mother, Eva Peone, is described by Mr. Watt as one-half blood 

degree Colville. His maternal grandfather, Basil Peone, is described by Mr. Watt as 

three-quarters Coeur d’Alene, and his maternal grandmother, Louise Heron Keegan, 

as one-half Colville. 

[76] He has lived in the Slocan Valley since approximately 1986. Ms. James says 

the Sinixt have determined that Mr. Watt is a member “of our grouping”. 

External Recognition 

[77] Since 1990, Ms. James has regularly participated in cultural and ethnic 

events in or around Perry Ridge and Vallican, and has been an active representative 

of the Sinixt. There is a significant history of consultation between the individual 

petitioners and the Sinixt Nation Society, and public and Crown corporations and 

Crown agencies, including Parks B.C., the Species at Risk Coordination Office of the 

Minister of Agriculture and Lands, BC Hydro, and school districts. BC Hydro’s 

consultations with some of the petitioners in their capacity as representatives of the 

Sinixt are ongoing. The petitioners say they have a track record of open, successful, 

and uncontested representation of Sinixt interests, particularly with respect to Perry 

Ridge. 

APPLICABLE LAW ON STANDING 

[78] The Minister says the petitioners’ standing must be determined before an 

application for an interlocutory injunction is considered, and that the question of 

standing must be determined fully and finally. It is not an issue that may be 

determined by asking whether there is an arguable case or prima facie case for 

standing. The question must be settled. 

[79] In this regard, the Minister relies on Soldier v. Canada (Attorney General), 

2006 MBQB 50, where, at para. 26, Simonsen J. noted that the issue of standing 

should be considered at the outset, and there can be no cause of action if there is no 

standing. 
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[80] The petitioners say on an application to strike, a statement of claim should be 

read liberally and novel claims should be allowed. Proof of aboriginal status should 

not be a threshold question. There should be no insurmountable hurdle to non-band 

entities coming before the court, and the test applied on the application should 

reflect the fact that the petition is founded upon the claim to a right to be consulted. 

The petitioners claim the right to be consulted in relation to activity that might impair 

their claim, as described in Haida Nation v. British Columbia (Minister of Forests), 

2004 SCC 73 [Haida], and recently described by the Court of Appeal in Nlaka’pamux 

Nation Tribal Council v. British Columbia (Environmental Assessment Office), 2011 

BCCA 78 at para. 57, in these terms: 

In Haida Nation v. British Columbia ... the Supreme Court of Canada 
established that Canadian governments are required to consult with First 
Nations with respect to uses of land that might affect their claimed, but 
unproven, Aboriginal rights or title in the land. The nature of the required 
consultation depends on the strength of the claim and on the potential for the 
proposed use of land to have negative impacts. The consultation must be 
carried out in good faith, and may lead to duties to accommodate in 
appropriate cases. While there is no duty on the government or on the First 
Nation to reach agreement, the Crown is required to afford the First Nation a 
right of consultation that is meaningful. Consultation and accommodation are 
the concrete requirements mandated by the need for the Crown to act 
honourably in its dealings with First Nations. 

[81] In determining whether a duty to consult exists, the Crown is not permitted to 

narrowly interpret the facts, and the duty to consult is triggered at a low threshold: 

Huu-Ay-Aht First Nation v. British Columbia (Minister of Forest), 2005 BCSC 697 at 

para. 94; Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 

SCC 69 at para. 55; Labrador Métis Nation v. Newfoundland and Labrador (Minister 

of Transportation and Works), 2007 NLCA 75. 

[82] The Newfoundland Court of Appeal noted in the Labrador Métis Nation at 

para. 39 as follows: 

... definitive and final self-identification with a specific aboriginal people is not 
needed in the present circumstances before the Crown’s obligation to consult 
arises. All the respondents had to do was establish, as they did, certain 
essential facts sufficient to show a credible claim to aboriginal rights based on 
either Inuit or Métis ancestry. The situation might be different if the right 
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adversely affected only flowed from one of the Inuit or Métis cultures. But that 
is not the case. 

[83] The petitioners say doubt with respect to standing does not excuse failure to 

consult, as a duty to consult is triggered by even dubious, weak, or disputed claims. 

Summary Consideration of Standing 

[84] There is some issue with respect to whether the question of standing should 

be determined at the outset. Given the numerous cases in which standing has been 

addressed on a preliminary or interlocutory application, it is noteworthy that in 

Oregon Jack Creek Indian Band v. Canadian National Railway, [1989] 56 D.L.R. 

(4th) 404 (B.C.C.A.), aff’d [1989] 2 S.C.R. 1069 [Oregon Jack Creek], the British 

Columbia Court of Appeal held that certain questions should not be considered on 

preliminary application. The court held as follows at p. 412: 

In my opinion, the date at which it must be shown that there was an 
organized society occupying the specific territory over which the plaintiffs, as 
descendants of the members of that society, now assert aboriginal title is the 
date at which sovereignty was asserted by the Europeans. The society need 
not have been what we now regard as a legal entity, and the descendants of 
that society need not, in order to have status to bring an action, prove that 
such a legal entity now exists. Whether the plaintiffs can establish the 
necessary criteria and show that they are descendants of the members of a 
society who in common held such aboriginal rights is a matter to be 
determined on evidence. [Emphasis added] 

[85] In that case, however, the pleadings alleged continuous use by registered 

bands of a right that existed at the time of sovereignty. The standing issue was the 

right of a collective larger than those recognized organizations to participate in the 

litigation. There was no question that certain litigants could be identified as band 

members alleging continuous and current occupation. 

[86] The Court of Appeal held at pp. 412-13: 

... If members of the band are alleged to be successors of members of the 
nation, and if members of the bands occupy territory which was originally 
occupied by members of the nations, then I think there is a sufficient 
allegation of continuous or current occupation to allow the matter to proceed. 
There is no suggestion that the plaintiffs or any members of the group have 
been dispossessed except by the assertion of sovereignty by the Crown. 
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[87] The court further held, in addressing whether the class of plaintiffs was 

capable of clear and definite definition, that the bands had formal status; the nations 

had asserted title by descent from the original occupants. The court found at p. 413: 

The Indian bands are capable of clear and definite definition as their 
membership is defined under the Indian Act. As for the nations it is sufficient 
that the Indians be able to prove that there was an organized society 
occupying the specific territory over which the Indians, as descendants of the 
members of that society, now assert aboriginal title based on the title that 
existed at the date that sovereignty was asserted by the Europeans. 

[88] In Nemaiah Valley Indian Band v. Riverside Forest Products (1999), 37 

C.P.C. (4th) 101, Vickers J. held that Chief Roger Williams had standing to sue on 

behalf of all members of the Tsilhqot’in Nation. In doing so, he applied the criteria 

described in Oregon Jack Creek, which are very similar to those described in 

Te Kiapilanoq and Western Canadian Shopping as follows at para. 11: 

(i) Is the purported class capable of clear and finite definition? 

(ii) Are the principal issues of fact and law essentially the same as 
regards all members [of the class]? and, 

(iii) Assuming liability is there a single measure of damages applicable to 
all members? 

[89] Of course, the aboriginal title is a communal right shared by all members of 

the group by virtue of their membership in the group. Chief Williams was a member 

of the Tsilhqot’in and had the same interests as all other members, and his claims 

could benefit all members of the class equally. The issue of standing in that case 

was not whether the underlying claim was being advanced by an identifiable group 

or whether that group was potentially entitled to advance a claim for a collective, but 

the authority of the named plaintiff to act for that collective. The court, citing Oregon 

Jack Creek, held at para. 13 that: “The issue of authority to bring the action, like the 

issue of personal entitlement, is a question of mixed fact and law, best determined 

by the trial judge”. 

[90] In subsequent cases, however, standing has regularly been addressed as a 

preliminary issue. In Barlow v. Canada (2000), 186 F.T.R. 194 (F.C.T.D.), the 

Federal Crown brought an application to dismiss a claim on the basis that the 
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plaintiffs did not have standing pursuant to the Federal Court rules, which describe 

representative proceedings in terms similar to those in the rules in British Columbia. 

Teitelbaum J. held that the Union of New Brunswick Indians did not have standing to 

bring a representative proceeding because it was not a community, it did not have 

treaty rights, and did not have an identity of interest with the individuals affected by 

the impugned law. 

Characteristics of a Rights-Bearing Collective 

[91] The parties have ably and helpfully addressed the authorities on the 

characteristics of rights-bearing aboriginal communities and cases that have 

considered who may speak for the aboriginal peoples of Canada. In First Nations of 

Saskatchewan v. Canada (Attorney General), 2002 FCT 1001, Hugessen J. held at 

para. 8: 

... a number of recent decisions have held that incorporated entities which 
represent aboriginal people cannot claim to have a direct interest in claims of 
treaty or aboriginal rights. As a result, standing cannot be granted to these 
organizations on the basis of a direct interest in the matter. (Maurice v. 
Canada (Minister of Indian Affairs and Northern Development) (1999), 183 
F.T.R. 9 (F.C.T.D.); Barlow . v. Canada (2000), 186 F.T.R. 194 at paras. 53-
61 (F.C.T.D.); Native Council of Nova Scotia v. Canada (A.G.), 2002 F.C.T. 6. 

[92] For that reason, the Federation of Saskatchewan Indian Nations was held not 

to have direct interest in litigation challenging firearms legislation in Saskatchewan, 

and was not granted standing. 

[93] In Blueberry River Indian Band v. Canada, 2001 FCA 67, Rothstein J.A. for 

the Court of Appeal, following Oregon Jack Creek and Squamish Indian Band v. 

Findlay (1981), 122 D.L.R. (3d) 377 (B.C.C.A.), held that aboriginal rights are 

collective or communal rights. It followed, therefore, as the court said at para. 18: 

The right of a member of a band in a reserve cannot ... be an interest in an 
individual sense because the interest does not follow the member when he or 
she leaves the band. And indeed, by simply joining another band, the 
individual becomes entitled to an interest in common in the lands of that 
band. 
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[94] In Kingfisher v. Canada, 2002 FCA 221, the Federal Court of Appeal 

dismissed an appeal from a finding that the plaintiffs had not established that they 

were descendants of a band that had lost its reserve land and, given that finding, 

that they had no standing. The claim was brought by individuals who identified 

themselves as descendants of members of a band on behalf of all other 

descendants of members of the band. The action was commenced in 2000 for 

compensation for the loss of a reserve which ceased to exist as a result of an Order 

in Council in 1897. It was argued that the trial judge had erred in law by requiring the 

plaintiffs to establish an unbroken line of descent. 

[95] Mr. Justice Décary held at para. 6: 

... it is sufficient to say that such rights may not be asserted by the appellants 
unless they have established that their ancestors were members of the 
Chipeewayan Band within the meaning of the Indian Act, or, where they have 
established that their ancestors were members of that band at one time, 
unless they have also established that their ancestors did not cease to be 
members by virtue of any provision of the Indian Act. The Trial Judge found 
that the appellants had not met that onus and we see no reason to interfere 
with his conclusion. 

[96] It is settled law that the definition of “Indians” and “bands” in the Indian Act is 

not an exhaustive definition of the aboriginals who may assert rights that are 

protected by s. 35 of the Constitution Act. The Constitution Act affords protection to 

a broader range of people, to groups identified in relation to the continuous exercise 

of rights existing at the time of contact or sovereignty. 

[97] In Attorney General for Ontario v. Bear Island Foundation, [1984] 49 O.R. (2d) 

353, Steele J. noted at p. 364 that the courts must be prepared to address standing 

issues in a manner that permits aboriginal people who are not registered under the 

Indian Act to assert their rights. 

[98] In order to establish that they are entitled to be consulted before the issuance 

of permits, the Sinixt will have to establish that they have a plausible claim to 

aboriginal rights or title in the land. Proof of the underlying claim will require them to 

establish that a historic rights-bearing community existed, that they currently 
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exercise communal rights by virtue of their ancestrally-based membership in the 

present community, which is a successor to the historic rights-bearing community, 

and that the right claimed is integral to their distinctive culture. 

[99] In the R. v. Marshall; R. v. Bernard, 2005 SCC 43 [Marshall; Bernard], and 

Tsilhqot’in Nation v. British Columbia, 2007 BCSC 1700, our courts emphasized the 

importance of identification of a contemporary rights-bearing group and continuity in 

the exercise of the rights of the historic community. In Marshall; Bernard, 

McLachlin C.J. addressed the requirement of continuity, at para. 67: 

... The requirement of continuity in its most basic sense simply means that 
claimants must establish they are right holders. Modern-day claimants must 
establish a connection with the pre-sovereignty group upon whose practices 
they rely to assert title or claim to a more restricted aboriginal right. The right 
is based on pre-sovereignty aboriginal practices. To claim it, a modern people 
must show that the right is the descendant of those practices. Continuity may 
also be raised in this sense. To claim title, the group’s connection with the 
land must be shown to have been “of a central significance to their distinctive 
culture”:  Adams, at para. 26. If the group has “maintained a substantial 
connection” with the land since sovereignty, this establishes the required 
“central significance”:  Delgamuukw, per Lamer C.J., at paras. 150-51. 

Definition of the Collective 

[100] The courts have attempted to describe the process by which such 

communities may be identified. Mr. Justice Vickers in the Tsilhqot’in Nation case 

held that it should always be the aboriginal community that determines its own 

membership. He held, however, at para. 445: 

No matter how a contemporary community defines membership, a critical 
inquiry for the purposes of s. 35(1) rights is an ancestral connection to the 
relevant community extant at contact in the case of rights, or at sovereignty, 
in the case of title. In all of the Aboriginal rights and title decisions I have 
reviewed, the relevant historic community has been the larger First Nation 
that existed at the time of contact or sovereignty. 

[101] This is the analysis that led Mr. Justice Vickers to conclude at para. 470 of 

Tsilhqot’in Nation that the appropriate rights-bearer was the community of Tsilhqot’in 

people, a group significantly larger than individual bands, encompassing all 

indigenous people sharing a language, custom, tradition, and historical experience, 

territory and resources at the time of first contact and at sovereignty assertion. 
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[102] There is a detailed description of the identification of a contemporary rights-

bearing group in Kwicksutaineuk/Ah-Kwa-Mish First Nation v. British Columbia 

(Agriculture and Lands), 2010 BCSC 1699 [Kwicksutaineuk]. The consideration of 

standing in that case, however, is of limited assistance in addressing the question of 

standing to bring a representative action. The Kwicksutaineuk case was commenced 

as a class action, and while in a class action the definition of a class is critical and 

objective criteria for membership must be identified, class proceedings generally (as 

the court noted) permit a relatively elaborate factual investigation in order to 

determine class membership at the point at which an individual seeks a remedy 

founded upon the judgment in the class proceedings. 

[103] A connection established by ancestry alone is insufficient to permit a 

contemporary collective to claim the rights of an extinct band. Mr. Justice Slatter of 

the Alberta Court of Queen’s Bench in Papaschase Indian Band No. 136 v. Canada 

(Attorney General), 2004 ABQB 655, considered a claim arising out of the allegedly 

wrongful surrender of the Papaschase Reserve in 1888. The Papaschase band was 

known and recognized in the 1880s, but had not existed in any organized sense 

since 1887. The plaintiffs applied to be recognized as representative plaintiffs, 

alleging they were elected by descendants of the band as its chief and councillors, 

and were authorized to commence the action on behalf of all status and non-status 

Indian descendants of the band. 

[104] The Crown applied to strike the claims, partly on the basis that the plaintiffs 

had insufficient status or authority to assert them. The court engaged in a careful 

analysis of the nature of aboriginal claims. These were held to fall into two 

categories:  band claims, that is claims that could be advanced by a formally-

recognized band or by an unrecognized collective seeking to be recognized as a 

band, on the one hand, and individual claims, on the other hand. 

[105] Mr. Justice Slatter described collective claims brought by members of viable 

bands at para. 176 as follows: 

… Purported representative actions by members of a band seeking to 
enforce collective rights owned by the band are a form of derivative claim not 
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allowed unless one of the exceptions to the rule against such claims is 
engaged. If the band exists in a viable form, the band itself should sue 
through its representative leaders. It is for this reason that actions by “the 
Chief and Councillors on behalf of all the members of the band” are a 
misnomer, as they are really derivative claims on behalf of the band, not on 
behalf of the individual members. 

[106] The court recognized that there must also be a means for unrecognized 

collectives to seek recognition of collective, pre-existing, and unextinguished 

aboriginal rights, and at para. 181 held: 

… In exceptional circumstances a derivative claim might be permitted to 
advance a Band right. If the Band is not a legal entity, like an unincorporated 
association, then the Band (and not any individual member) can sue to 
enforce those rights, but only by a derivative action by representative 
plaintiffs. … 

[107] Turning to the Papaschase descendants’ claim at para. 182, the Court held: 

In this particular case the Plaintiffs claim to be descendants of members of 
the original Papaschase Band, and therefore claim to be entitled to pursue 
the rights they assert in the Amended Statement of Claim. However, mere 
ancestry does not entitle them to prosecute the purely private rights owned by 
original Papaschase members, because private law rights are transferred 
from generation to generation by the law of succession, and not merely 
through ancestry: Blueberry River Indian Band v. Canada (Minister of Indian 
Affairs and Northern Development) (supra) at para. 25 (T.D.). Likewise, they 
are not entitled to pursue the Band's collective Aboriginal rights, because 
those rights belong to the Band in Council, and only that collective entity can 
pursue those rights. Those rights do not belong to individual members of the 
Papaschase Band, nor do they belong to individual descendants of the 
Papaschase Band. They are collective rights that vest in the Aboriginal 
community once known as the Papaschase Band. They arise either from 
original Aboriginal rights, or collective Treaty rights, or rights given by the 
Indian Act to "Bands". The issue is therefore what type of Aboriginal rights the 
present Amended Statement of Claim asserts, and whether the present 
Plaintiffs can pursue those rights. 

[108] Mr. Justice Slatter held at para. 210: 

Most of the claims in the Amended Statement of Claim belong to the 
Papaschase Band. The Plaintiffs do not purport to sue on behalf of the Band; 
they sue on behalf of the Papaschase Descendants, who cannot claim for 
themselves the Band’s rights and who have no collective rights themselves. 
Since the Papaschase Band no longer exists in a functional form a derivative 
claim by individual Band members (if there were any) on behalf of the Band 
might be permitted; the Amended Statement of Claim would have to be 
amended accordingly. A derivative claim to confirm the status of the Band 
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might be permitted, but there is no genuine issue for trial on that point; the 
Band ceased to exist many years ago. Further, there are no members or 
potential members of the Papaschase Band. It is therefore inappropriate to 
allow the other potential derivative claims to proceed. 

[109] Similar issues were considered in Komoyue Heritage Society. In that case, 

the petitioners sought relief under the Judicial Review Procedure Act, including an 

order quashing a decision of the Minister of the Environment and an injunction to 

prevent continuation of a project authorized by that certificate. 

[110] The claim, like that in the case at bar, was founded upon an allegation that 

the certificate had been issued in breach of the Minister’s duty to consult with an 

aboriginal group. The aboriginal group in question was said to be composed of 

descendants of the signatories of a treaty on whose behalf the petitioners claimed to 

act. The court assumed, for the purposes of the application, that the petitioners 

could establish their ancestry, but found that the descendants of the signatories of 

the treaty had become amalgamated with other aboriginal collectives and had not 

sought to become de-amalgamated. 

[111] In that sense, the petitioners were, like some of the petitioners at bar, 

members of a recognized aboriginal collective, but unwillingly so. Like some of the 

petitioners in the case at bar, they sought to advance a claim on behalf of a distinct 

collective, and sought to establish the existence and rights of that group. There was 

an acknowledgment that the rights upon which the petition was founded were 

collective in nature and they could only be asserted by an appropriate representative 

of the rights-bearer. 

[112] Mr. Justice Davies held at para. 35: 

After having considered the totality of the evidence and the submissions of all 
counsel, I have concluded that the decided case law does not support the 
petitioners’ assertion that self-appointed aboriginal persons have, in the past, 
and should in this case, be allowed standing as individuals to assert collective 
treaty or other collective aboriginal rights on behalf of an aboriginal 
community. In my view, the weight of authority is to the contrary and 
underlies the reason why representative proceedings will only be sanctioned 
when the putative representative proceeding and representative plaintiff meet 
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the four criteria established by the Supreme Court of Canada in Western 
Canadian Shopping. 

[113] The court further held at para. 45: 

I am ... satisfied that the class identified by the petitioners as those entitled to 
assert rights under the Queackar-Douglas Treaty or other aboriginal rights 
relating to the lands that are the subject of the Project is for practical 
purposes not determinable by stated, objective criteria. The petition should 
therefore be dismissed as a representative proceeding. 

[114] In R. v. Powley, 2003 SCC 43, as in other Métis cases, the question of 

standing was more difficult than in other aboriginal rights cases. The Métis had 

never been registered or formally defined as a group. Métis claims therefore 

resemble claims of unorganized aboriginal collectives. In addressing the question of 

the existence of the collective, the court in Powley held at para. 12: 

We would not purport to enumerate the various Métis peoples that may exist. 
Because the Métis are explicitly included in s. 35, it is only necessary for our 
purposes to verify that the claimants belong to an identifiable Métis 
community with a sufficient degree of continuity and stability to support a site-
specific aboriginal right. A Métis community can be defined as a group of 
Métis with a distinctive collective identity, living together in the same 
geographic area and sharing a common way of life. The respondents here 
claim membership in the Métis community centred in and around Sault Ste. 
Marie. 

[115] The court engaged in what it referred to as a purposive reading of s. 35 in 

order to verify membership in the relevant community. The court emphasized the 

importance of a process of identification that was objectively verifiable. The court 

looked at three broad factors as indicia of Métis identity: self-identification, ancestral 

connection, and community acceptance. 

[116] Self-identification, the court said, should not be of recent vintage. The court 

held at para. 31 that: “claims that are made belatedly in order to benefit from a s. 35 

right will not satisfy the self-identification requirement.” 

[117] With respect to ancestral connection, the court noted that it would not require 

a minimum blood quantum, but would require some proof that the claimant’s 
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ancestors belonged to the historic Métis community by birth, adoption or other 

means. 

[118] In relation to community acceptance, the court noted at para. 33: 

... the claimant must demonstrate that he or she is accepted by the modern 
community whose continuity with the historic community provides the legal 
foundation for the right being claimed. ... The range of acceptable forms of 
evidence does not attenuate the need for an objective demonstration of a 
solid bond of past and present mutual identification and recognition of 
common belonging between the claimant and other members of the rights-
bearing community. 

[119] Importantly the court noted at para. 34: 

It is important to remember that, no matter how a contemporary community 
defines membership, only those members with a demonstrable ancestral 
connection to the historic community can claim a s. 35 right. Verifying 
membership is crucial, since individuals are only entitled to exercise Métis 
aboriginal rights by virtue of their ancestral connection to and current 
membership in a Métis community. 

[120] These passages suggest that it is not enough that a contemporary community 

acknowledge an individual’s membership in the community in order to establish that 

individual’s status. The contemporary community itself must be able to establish its 

continuity with the historic rights-bearing community. Recognition of an individual’s 

status by a newly-formed community is not sufficient to confer status upon that 

individual to claim s. 35 rights. 

[121] In Ahousaht Indian Band v. Canada (Attorney General), 2009 BCSC 1494, 

Garson J. considered the analysis that is necessary in order to determine whether a 

collective has been identified with sufficient precision. After reviewing several 

authorities, including the Sparrow decision, Delgamuukw and Marshall; Bernard, the 

court applied the Marshall; Bernard test. That test required the court to ensure that 

the modern-day claimants have established a connection with the pre-sovereignty 

group upon whose practices they rely to assert title or claim to a more restricted 

aboriginal right. 
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[122] In Ahousaht, the Crown argued that it was not possible to determine whether 

most of the plaintiff First Nations were appropriate aboriginal collectives entitled to a 

declaration of aboriginal rights and title. Epidemics, migration, and conquest, the 

Crown argued, made it extremely difficult to establish the legitimate transmission of 

the rights of the contact era or sovereignty era groupings to the much smaller group 

of modern plaintiff First Nations. The court examined the anthropological and 

ethnographic evidence called by each of the plaintiff nations and was satisfied that 

each nation had demonstrated a sufficient connection between its present-day form 

and the people who occupied the territories at contact. 

Representation of the Collective 

[123] The suitability of the plaintiffs as representatives of a rights-bearing group 

was considered in Te Kiapilanoq. In that case the plaintiff’s representative action on 

behalf of the Squamish Indian Band was dismissed because, applying the criteria 

enumerated in Western Canadian Shopping Centres, the Court concluded that the 

proposed plaintiff could not adequately represent the class. The Court considered 

the cautionary note in Oregon Jack Creek that the issue of authority to bring an 

action is generally considered to be a question of mixed fact and law, which should 

best be determined at trial. In the circumstances of the case, particularly a conflicting 

claim brought on behalf of the properly authorised representatives of the Squamish 

Indian Band, the court held it would be inappropriate to permit an improperly brought 

representative action to continue. 

[124] In Moulton Contracting Limited v. British Columbia, 2010 BCSC 506, 

Hinkson J. considered the defendants’ standing to advance claims set out in their 

pleadings as representatives of an aboriginal community. The defendants, in doing 

so, relied on Nemaiah Valley Indian Band as authority for the proposition that to be 

representative of a first nation one did not have to be a chief. The Court held that 

that Nemaiah Valley Indian Band could not assist the defendants because the 

leadership of the First Nation in question was also a party to the proceedings and 

had chosen the position to be advanced on behalf of its members. Hinkson J. held at 

para. 62: 
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I conclude that the ... defendants do not have standing to raise the impugned 
sections of their amended statement of defence. Treaty rights are collective 
rights dealt with on behalf of the aboriginal community. The ... defendants 
have not demonstrated that their family has been charged with the authority 
to deal with the Crown in relation to those rights, and, in this case, the 
leadership of the Fort Nelson First Nation is a separate party to the 
proceedings, advancing a position on behalf of their First Nation. 

Recognition by Estoppel 

[125] There is some support for the proposition that Crown dealings with a group as 

a representative of an aboriginal collective may give rise to an estoppel. At trial in 

Labrador Métis Nation v. Newfoundland and Labrador (Minister of Transportation 

and Works), 2006 NLTD 119, Fowler J. held that an aboriginal community can be 

represented by an agent, and in that case the court held at para. 60 that: 

Clearly in the instant case the Métis people of Labrador have chosen the 
LMN as their agent to make their case for them. It is equally clear that there 
was no transfer of any aboriginal rights to the LMN. 

[126] The court held at para. 68: 

It seems to me therefore that for the Crown to have been engaged in complex 
negotiations on a Constitutional level concerning aboriginal rights issues with 
a corporate person representing the Inuit people on the one hand and now 
take the position that it is improper to do so when dealing with the Labrador 
Métis people on the other hand is simply confusing and not in keeping with 
the high principled honour of the Crown. 

[127] Both the finding that an aboriginal group could advance its claim through an 

agent and the finding that the Crown was estopped from questioning the agent’s 

authority by its prior conduct were upheld in the Newfoundland Court of Appeal. An 

application for leave to appeal to the Supreme Court of Canada was dismissed 

without reasons ([2008] 2 S.C.R. viii). 

[128] Direct negotiations with a representative body do not, however, always estop 

the government from questioning the standing of that body in litigation. The 

Manitoba Court of Appeal noted in Manitoba Métis Federation v. Canada (Attorney 

General), 2007 MBQB 293, that dealings between the Government of Canada and 

the Manitoba Métis Federation might have some relevance to the question of 
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standing, but this was not sufficient in itself to confer legal or equitable standing on 

the Federation. The court denied standing to the Federation on the basis that the 

evidence indicated that its membership did not include all contemporary rights 

claimants, and its membership probably included individuals who were not or could 

not qualify as rights claimants. 

ANALYSIS 

The Applicable Test 

[129] The Minister applies for an order dismissing the petition on the ground that 

this is not a proper representative proceeding and is therefore an abuse of 

process. Rule 20-3(1) of the Supreme Court Civil Rules, B.C. Reg. 168/2009, 

provides: 

If numerous persons have the same interest in a proceeding ... the 
proceeding may be started and, unless the court otherwise orders, continued 
by or against one or more of them as representing all or as representing one 
or more of them. 

[130] I regard it as settled law that representative proceedings under this rule will 

only be sanctioned where, in the words of Davies J. in Komoyue Heritage Society at 

para. 35: “... the putative representative proceeding and representative plaintiff meet 

the four criteria established by the Supreme Court of Canada in Western Canadian 

Shopping”. 

[131] The Minister relies on those criteria to identify the following objections to the 

representative proceedings: first, the class of rights-bearers on behalf of whom the 

petitioners purport to act, the Sinixt First Nation, is incapable of clear definition; 

second, there are conflicts between potential s. 35 rights-bearers and the petitioners, 

and success for some of the members of the community the petitioners say they 

represent may not mean success for all; and, third, the proposed representatives do 

not adequately represent the interests of the alleged rights-bearers. 

[132] There is, as I have noted, some authority for the proposition that the status of 

the petitioners to bring a representative claim and the propriety of such a claim 
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should be considered when the case is heard on the merits, rather than on an 

interlocutory application. Standing is said to be a mixed question of fact and law, and 

unsuitable for determination on a summary application. 

[133] In the case at bar, however, there are compelling reasons why the issue of 

standing should be determined now, before the application for an interlocutory 

injunction is determined and before the petition for judicial review is heard. The first 

is judicial economy. If a petitioner’s standing can be fairly addressed early, it should 

be addressed, so as to avoid unnecessary litigation by a party without standing. 

[134] Second, in proceedings commenced by petition, the court will not ordinarily 

receive evidence in a form other than affidavits, and the petitioner’s case should be 

made out in the material filed with the petition. Petitioners seeking relief as 

representatives should plead and establish their representative status in the material 

filed with the petition. 

[135] Further, in the case at bar the petitioners are seeking an interim injunction. To 

do so, they must establish all the components of a prima facie case. If they do not 

have at least a prima facie case to bring representative proceedings on behalf of the 

rights-bearers, then in my view the petition as well as the application for an 

injunction should be dismissed. 

[136] There is an issue with respect to the standard the Minister should meet on the 

application to dismiss the claim. The Minister argues that the claim should be 

dismissed if the petitioners cannot establish standing; that is, if they cannot establish 

that they represent an aboriginal community that can claim s. 35 rights. The 

petitioners say this is an inappropriate test at this stage. They say the Minister has 

not sought a summary trial on an issue, but rather has applied to strike a claim as an 

abuse of process. On such an application, which would ordinarily be brought 

pursuant to Rule 9-5, the Minister should be obliged to show that it is plain and 

obvious that the petitioners cannot represent a collective entitled to a right to be 

consulted. They say the court should bear in mind that by their injunction they seek 

only to protect the right to be consulted and they do not seek adjudication of their 
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underlying claim for rights or title. The right to consultation may be asserted by 

aboriginal groups with weak or dubious claims. The weakness of their claim affects 

the depth of the requisite consultation and not whether there is a duty to consult. 

They say the threshold to establish a right to consultation is low and the onus should 

fall on the Minister on this application to establish that it is clear and obvious that 

they cannot meet that low threshold. I agree with that submission. In order to 

succeed on this application, the Minister must establish that it is clear that the 

petitioners have no standing to advance the Sinixt’s right to consultation. To hold 

otherwise would be to undermine the objectives described in Haida. 

[137] Some issues of standing, for example, authority of the petitioners (as in 

Oregon Jack Creek) or agency (as in Labrador Métis Nation) may not be capable of 

determination on a summary application. Except in clear cases, aboriginal rights 

claimants have a right to be consulted by governments pending the determination of 

even weak or dubious claims. Consultation is intended to preserve the honour of the 

Crown in its relations with aboriginal people and contributes to reconciliation. These 

objectives are as desirable in cases where there is doubt with respect to the 

aboriginal community’s status as in cases where the nature and extent of the 

aboriginal right or title is in issue. 

[138] In Western Canadian Shopping Centres the court described the appropriate 

approach on an application to dismiss a representative proceeding under Alberta’s 

equivalent provision. The court held that nothing in the rules suggested that class 

actions should be disallowed only where it is plain and obvious that the action should 

not proceed as a representative one. In that case, however, the dismissal of the 

representative claim did not prevent the plaintiff from advancing the claim in an 

individual capacity, and the challenge to standing did not drive the plaintiffs from the 

judgment seat. In the case at bar, the petitioners cannot proceed as individuals. 

They seek to protect the rights of a collective. They must act as a collective and 

bring a derivative claim, and for that reason I am of the view that it is correct to 

require the Minister to establish that it is plain and obvious that the petitioners do not 

have standing. 
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Definition of the Rights-Bearer 

[139] Representative proceedings may be brought where the collective on whose 

behalf the claim is made is determinable by stated objective criteria. The petition in 

this case describes the rights-bearing group as an aboriginal First Nation, the Sinixt 

Nation. The group is not further defined in the pleadings. 

[140] The Minister seeks an order that the petition be dismissed in its entirety on 

the basis that the petitioners do not have standing to bring a representative action 

for a group whose membership cannot be identified by objective criteria. The 

analysis I should engage in on an application to strike a claim under Rule 9-5 should 

be limited to consideration of the pleadings. If I stayed within the four corners of the 

pleadings in this case, I should have no choice but to strike the claim. The 

petitioners claim to represent the Sinixt Nation, which is not a legal entity and is not 

defined in a manner that permits its membership to be determined. 

[141] Adopting the approach taken by the parties, however, I look to the evidence 

and submissions on the application to determine whether the inadequacy in the 

pleadings can be easily overcome or whether it reflects a fundamental problem 

defining the rights-bearing group. I do so with a view toward doing justice to the 

claimants. I would not dismiss the petition if the evidence to which the petitioners 

refer in their submissions demonstrates that the obstacle of definition of the rights-

bearing group can be easily overcome. 

[142] The petitioners, in their submissions and evidence, say it is their intention to 

determine membership of the collective primarily by ancestral connection. The 

nature of the ancestral connection that will suffice, however, is unclear. The 

composition of the group to which ancestry must be traced is not defined and may 

not be known. The petitioners say the Colville Confederacy’s blood quantum 

criterion for registration as a member of the Lakes Tribe is too restrictive to be used 

as a criterion for membership in their proposed rights-bearing group. They are 

unwilling to accept that criterion for establishing an ancestral connection to the 

Sinixt, but have not established their own. 
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[143] The petitioners themselves would not regard proof of an ancestral connection 

to the members of the Arrow Lakes Band as a necessary condition for membership 

in the collective they seek to represent. In fact, it is one of their objectives to 

establish other broader criteria for membership and to represent a collective that 

includes descendants of individuals excluded from that now-extinct band. 

[144] The petitioners claim to be able themselves to recognize an adequate Sinixt 

ancestral connection. They say it is the prerogative of an aboriginal community to 

determine its own membership, and that the Constitution Act, 1982 protects rights of 

unrecognized as well as recognized aboriginal communities. That is so, but the rules 

will only permit a representative proceeding to be brought on behalf of a group that 

is capable of objective definition. So a claim by an existing aboriginal collective to 

land rights will only be permitted if the ancestral connection of its members to the 

members of an aboriginal collective and occupation at the time of the exertion of 

sovereignty is pleaded with sufficient particularity. 

[145] Requiring such particulars does not permit or require the court to determine 

who belongs to an aboriginal collective, but rather requires the community itself to 

describe how the group is composed, using objective criteria. 

[146] In support of the argument that an ancestral connection is the primary 

criterion for inclusion in the collective described as the Sinixt Nation, the petitioners 

point to criteria for membership in the Sinixt Nation Society. That, however, is not 

helpful. The membership criteria are vague. The Society bylaws permit only blood 

descendants of the Sinixt People to be admitted into membership, but do not define 

how an applicant’s status as a blood descendant is to be established. The 

petitioners say that the form of application for membership in the Society is further 

evidence of the criteria for inclusion in the collective for whose benefit the claim is 

brought. They say the application form seeks confirmation of self-identification and 

community recognition. The application form does ask applicants to affirm their 

identity as Sinixt, but Ms. James denies that the Society has any intention of making 

applicants choose a primary affiliation. She acknowledges that many people she, 

20
11

 B
C

S
C

 4
48

 (
C

an
LI

I)



Campbell v. British Columbia (Forest and Range) Page 41 

 

and presumably the board, would recognize as Sinixt are registered members of 

other aboriginal collectives. 

[147] There does not appear to be any bar to seeking membership on the basis of 

remote ancestry, nor is there any explicit requirement for membership in the Society 

that applicants be connected by language, customs, tradition, or shared historical 

experience. 

[148] The application form does not seek any evidence of community recognition; 

presumably that is recognition granted by the Society board. Because the bylaws do 

not stipulate what criteria may be considered by the board in exercising its discretion 

to grant admission, membership in the Society, like recognition as membership of 

the Sinixt Nation, may depend entirely upon the exercise of the discretion of the 

directors of the Society who are petitioners in this proceeding. 

[149] On the evidence, it is not correct to say, as the petitioners do in their 

submissions, that the Sinixt Nation Society is the only group among rival 

representative groups that is open to every member of the nation. Even where there 

is evidence of ancestral connection, membership appears to be at the discretion of 

the directors. 

[150] In the absence of any objective criteria for membership in the collective 

bringing the petition, the petitioners cannot say, as they do in their argument, that 

membership in the rights-bearing collective in this case is determinable by what they 

refer to as the three Powley factors: ancestral connection, self-identification, and 

community acceptance. It is insufficient to say that the collective in this case can be 

determined. As Chief Justice McLachlin stated in Western Canadian Shopping 

Centres, membership in a class must be determinable by stated objective criteria. 

[151] In my view, it is not enough for the petitioners to say that they intend to apply 

the factors described in Powley in determining who will be included in the collective if 

there is no requirement that they do so. 
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[152] Even explicit criteria for membership in the Society would not be of assistance 

in determining whether a representative proceeding may be brought by these 

petitioners for the Sinixt. It is acknowledged that the claim is not brought by or for the 

Society. It is not suggested that membership in the Society determines if one is a 

member of the putative Sinixt Nation. 

[153] The petitioners’ own evidence is that the majority of the Sinixt, whose 

numbers they estimate at 6,800, are not members of the Society. The Society has 

now about 300 members of whom fewer than a dozen, primarily those living in 

Vallican, appear to be active in its affairs. 

[154] Definition of the contemporary rights-bearing community is essential for the 

purpose of ensuring that there are no conflicts inherent in the representative 

proceedings and for ensuring that the representatives are appropriate. Definition of 

the contemporary rights-bearing community is also necessary, ultimately, in order to 

address the merits of the claim and determine the appropriate remedy, if any, to 

which the collective is entitled. In this case, that would amount to defining the nature 

of the consultation required to discharge the Crown’s constitutional obligations. 

[155] The problem with definition is not solved by estoppel. The petitioners have 

argued that by virtue of the Crown’s prior dealings with the Sinixt Nation Society, the 

Crown is estopped from now denying that the petitioners are appropriate 

representatives of the Sinixt’s interests. The petitioners point to consultations with a 

range of public and Crown corporations and Crown agencies, particularly 

emphasizing ongoing communications with BC Hydro. 

[156] Labrador Métis Nation establishes that it is possible for the Crown to be 

estopped in this fashion when it has previously engaged with a representative body 

as if they were the agent of s. 35 rights-bearers. In my view, that case addresses the 

issue of who may speak for a group that is clearly a rights-bearing collective. The 

prior dealings in the case at bar do not assist in determining the composition of the 

collective on whose behalf the petitioners should have standing. 
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[157] In order to ensure that conflicts are not inherent in the proceedings, it is 

essential that the group be defined in terms consistent with the definition of a s. 35 

rights-bearing group. If that is not the case, the petitioners will represent groups with 

divergent interests. The petitioners say the rights-bearers should be identified by the 

factors described by Vickers J. in Tsilhqot’in at paras. 437 to 472: those people 

sharing common threads of language, customs, traditions, and a shared culture. 

[158] On the existing pleadings, it is not possible for the court to say that the 

petitioners will represent that group. The evidence does not permit membership in 

the collective to be tested against any criteria to determine that these petitioners are 

authorized by an appropriate rights-bearing group. 

[159] Members of the Okanagan Nation Alliance, members of the Lakes Tribe of 

the Colville Confederacy, and non-registered individuals may all claim Sinixt 

ancestry. As the court noted in Papaschase, the choice to leave one band and join 

another may entail a loss of the ability to claim the benefit of the former’s collective 

rights and the acquisition of new collective rights. If the group for whom the 

petitioners purport to act includes those who have become assimilated in other 

communities, and in particular communities asserting conflicting claims, success for 

some in litigation commenced by the petitioners may not be success for all they 

claim to represent. 

[160] The petitioners represent only one segment of the Sinixt in particular; those 

who have determined that their interests cannot and should not be represented by 

the aboriginal collectives into which the Lakes People merged in the period from the 

late 1800s to 1956. There is sufficient evidence on this application to establish that 

they are authorized to speak for those who have been active in seeking a separate 

voice to speak for the Sinixt, but they do not purport to speak only for those 

disaffected members of other recognized communities. They purport to speak for all 

Sinixt. 
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[161] There is, in my view, an inadequate basis to say they can properly represent 

that broad group. The Okanagan Nation Alliance and the Colville Confederacy deny 

that they do so. 

[162] The petitioners ask: Who speaks for the Sinixt? The answer is that both the 

Colville Confederacy and the Okanagan Nation Alliance have purported to speak for 

the Sinixt. Those groups speak for persons whose identities are determinable by 

objective criteria. The source of their authority and the nature of their representation 

is also determinable. 

[163] The petitioners say these voices are inadequate or unrepresentative of the 

distinct interests of the Sinixt. They also say those representatives are not 

sufficiently inclusive. In order to have standing to advance that case, the petitioners 

will have to clearly define a distinct aboriginal collective by objective criteria, so that 

their claim that a collective with rights-bearing attributes exists and their claim to be 

the appropriate representatives of that collective can be adjudicated upon. 

[164] I should note that the petitioners’ submissions in reply include a plea to 

adduce additional evidence of the ancestry of the petitioners. Although the court was 

receptive to new or further evidence in reply, no application to adduce such evidence 

was made on the last days of the hearing. The petitioners ought to have adduced all 

evidence necessary to substantiate their claim, even evidence as to their status as 

appropriate representatives of the collective, in support of their injunction application. 

[165] Having said that, I would nevertheless have reserved judgment pending a 

hearing of an application to adduce such evidence, if an application had been 

brought and if there was a prospect that further evidence could address the 

deficiencies in the representative case. No application was made and, in any event, 

evidence of the ancestral ties of any petitioner to any member of the Sinixt would not 

have affected the outcome of this application. 
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CONCLUSION 

[166] I am bound to dismiss representative proceedings where the proposed class 

or collective for whom the action is brought is not defined in a manner that permits 

its membership to be determined by objective criteria. I find that the petitioners have 

not so defined the collective for whom they propose to act as representatives, and 

for that reason I find that the petition is not properly brought as a representative 

proceeding and I dismiss the petition. 

[167] I am prepared to hear from counsel with respect to orders for costs, if orders 

are sought. 

[SUBMISSIONS] 

[168] Mr. Aaron, unless you have any objection to me doing so, and if so I will hear 

from you in that regard, I am prepared to seize myself of the application by Sunshine 

for an injunction, which is now in abeyance. 

[169] Given the position of the Minister in relation to costs, I will adjourn the matter 

of costs and let counsel address the matter, with leave to counsel to seek an 

opportunity to speak to me in relation to costs if they cannot resolve the matters 

between themselves. Thank you counsel. 

[FURTHER SUBMISSIONS] 

[170] If it is necessary to speak to the injunction application brought by Sunshine, I 

will be prepared to hear from counsel with respect to where that application should 

be heard. 

“Willcock J.” 
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