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Regarding Marieta Irava Bottle Shop Malsa’a, Hapmak, Ituiu, Rotuma 

 
DECISION 

 
1. The Applicant, Ms. Marieta Irava Tomasi of Malsa’a, Hapmak, Rotumalodge lodged 
her application to obtain liquor licence for Marieta Irava Bottle shop on 02nd August 2012. At the 
very outset the Authority notes she applied for on premises use by ticking the relevant box as she 
stated in paragraph 20 of her application. But we consider it as off premises application as she 
tendered document on off premises.  
 
2. Along with the application, the applicant has filed following documents seeking of 
premises liquor licence for 2012; 

 
a. a) Application fee $1000 VIP RR No. 433866 dated 18th September 2012 
b. b) Tax Identification Number letter 09-01946-0-9 
c. c) Advertisement in 3 languages. (Fiji Sun cutting is attached) 
d. d) Health Consent letter 
e. e) Police Clearance 
f. f) Birth Certificate 
g. g) Draft Sketch plan for the site 
h. h) Letter from Itutiu District Chief 

 
3.  The Applicant published paper advertisement in “Fiji Sun” on 18th September 202 in 
accordance with section 13 of Liquor Act 2006. The application was processed. On 31st October 
2012, Ms. Rejieli Tomasi Ali of Jolmea, Hapmak, Rotuma filed letter of objections to this 
application. Her grounds for objections briefly are as follows; 

 
a. a) Only limited number of individuals within Hapmak consume alcohol 
therefore the need for a liquor shop is not justified. 
b. b) This brings harmful social impacts within the village. 
c. c) Two such liquor shops are situated close proximity in Ahau, within a 
kilometre. 
d. d) There are currently four liquor shops in operation in Rotuma with a 
small percentage of the overall population consuming alcohol; another liquor shop is not 
justified.  
e. e) Liquor is often bought on credit basis which leads to more debt on 
families. 
f. f) Environmental impact is immense on empty bottles as there is no 
recycle system in Rotuma. 

 
4. This objections were filed under section 26 of the Liquor Act 2006. It says; 
 

“26.-(1) Any person may object to the grant of a licence for on-premises use, off-premises 



use or club use. 
 
(2) Every objection must be in writing and filed with the Authority within 21 days after the 
publication of the advertisement in accordance with section 13. 
 
(3) No objection may be made in relation to any matter other than one specified in section 
28 for on-premises use, section 34 for off-premises use or section 39(1) for club use.” 
(Emphasis added)  

 
5. It is patent that the paper advertisement published in accordance with the section 13 
on 18th September 2012. But the objection was filed on 31st of October 2012. This is not within 
the 21 days which is stipulated in section 26(2). Thus, superficially, these objections cannot be 
taken in by the Authority. But, for the interest of justice, the Authority has considered this aspect in 
depth.  
 
6.  The publication has been done according to the requirement by the above section by 
the applicant on 18th September 2012 in “Fiji Sun”. When, this matter confronted to the Ms. Ali 
she said that there is no dailies are delivered to Rotuma Island thus she could not filed the objection 
within stipulated time. The Authority called observation on this aspect from District Offiver of 
Rotuma. This was confirmed by Etike Taukave, Acting District Officer, Rotuma. He informed the 
Authority that there are no daily agents on the island thus they don’t receive any. The only 
customer of the island for daily news papers is the Rotuma High School which subscribes to Fiji 
Times only. Even then, paper arrives a week later or two if the weekly papers are off-loaded at the 
airport. The Pacific Sun services on the island once a week and they provided transport to dailies 
that the weather permits, bringing the Rotuma High School’s papers. This means the Rotuma is 
isolated and secluded from the other part of Fiji. It is unclear that they receive any TV or Radio 
Broadcast from Fiji. When, this matter was concerned by the Authority, Authority notes that the 
applicant published her paper publication notice in Fiji Sun and Rotuma High School does not 
subscribe to this daily- Fiji Sun. Thus, it is crystal clear that the islanders never get this information. 
That is to say the applicant’s intention to apply liquor licence for this liquor outlet. Pragmatically, 
without getting this information, they (islanders) cannot file any objection within stipulated period 
of time to this application which is seems to be unreasonable.  
 
7.  However, this provision is “must be in writing and filed’ imposes a mandatory 
situation on the Authority, but it is not workable with regard to Maritime Provinces of Fiji. The 
Liquor Act governs Fiji wide and it applies Maritime Provinces as well. But it is seems this 
provision clashes pragmatically when publishing and informing and calling objections and 
observations from the neighbourhood.  
 
8. With regard to interpretation of a provision in statutes, House of Lords of England 
considered in Whitney v. Inland Revenue Commissioners [1926] A.C. 37. At page 52 Lord 
Dunedin held “A statute is designed to be workable, and the interpretation thereof by a court 
should be to secure that object, unless crucial omission or clear direction makes that end 
unattainable”. Therefore, when applying to the Maritime Provinces this requirement needs to be 
amended or more practical. 
 
9.  Further, the legal maxim of “Impossibility is an excuse for the non performance of 
an obligation-impossibilium nulla obligato est” is to be considered. Without knowing about the 
application, it is unfair to expect file objection within stipulated time. We note that Ms Ali cannot 
file objections within the stipulated period of time due to above mention practicalities. Ms. Ali has 



obligation to file objection within 21 days but this legal maxim excuses her as this is impossible to 
file it without knowing it. Therefore, we hold the objection is tenable under law. Therefore we now 
consider these objections in depth.  
 
10.   34 of the said Act stipulates Criteria for approving off-premises use. Under that when 
considering any application for a licence which permits off-premises use, the Authority must have 
regard to the following matters- 
 

(a) the suitability of the applicant; 
(b) the areas of the premises, if any, that the applicant proposes as designated restricted 
areas or supervised areas; 
(c) the actions proposed by the applicant to ensure that the requirements of this Act in 
relation to the sale of liquor to prohibited persons are observed; 
(d) whether the applicant is engaged, or proposes to engage, in - 
(i) the sale or supply of any other goods besides liquor; or 
(ii) the provision of any services other than those directly related to the sale or supply of 
liquor, - 
and, if so, the general nature of those other goods or services; 
(e) any matters dealt with in any report made under section 27; 
(f) availability of off-premises licences in the locality. 

 
11.  Thus, the Authority has to consider these objections within the purview of 34(e) and 
(f).  
 
12.  Although lawyers can appear (Section 9) before the Authority on behalf of the parties, 
both parties were never represented by a counsel. On 18th November 2012, the objections were 
heard but the applicant was absent. The Authority made direction to its Secretary to notify the 
Applicant regarding these objections along with all documentations. Parties were informed that 
they can call witnesses on their behalf and give sworn evidence, if they wish. Meantime, under 
section 27, reports were called. The secretary was advised to get all necessary documentation. The 
hearing of objection is fixed on 18th January 2013. On that day, the Representative of the applicant 
and the objector, Ms. Ali were present. They made their submission verbally and no evidence was 
led. Finally, party were given to file their written submission if any. 
 
13.  The Representative of the applicant, Mr Steven Kan said that it is up to consumers of 
Rotuma should decide whether to drink alcohol at their choice and no one is forcing them to be 
drunk on credit. It is a business venture between customer and the owner. He denied social impact 
which is mentioned by the objector, Ms Ali.  
 
14 The section 7 describes the Powers of Divisional Liquor Licensing Authorities. It 
says;  

 
“7. Subject to the provisions of this Act, an Authority shall have power, in respect of the 
Division for which it is constituted- 
 
(a) to consider and determine applications for the granting, variation or renewal of liquor 
licences for on-premises use, off-premises use, club use and special use, to accept surrender 
or cancellation of licences and to perform all functions imposed by the Act; 
 
(b) to act on general or special directions given by the Board, not inconsistent with the 



provisions of the Act or of any regulations made under the Act or with any directions given 
to the Board by the Minister, for guidance as to the exercise of any powers, discretions or 
functions under this Act or any regulations made under this Act; 
 
(c) to exercise all the powers of a magistrates' court in its summary jurisdiction under the 
Criminal Procedure Code of summoning and enforcing the attendance of witnesses, 
examining witnesses on oath and the production of documents; 
 
(d) to admit any evidence, whether written or oral and whether or not such evidence would 
be admissible in civil or criminal proceedings; 
 
(e) to exclude from any of its hearings any person, other than its own members or officials, 
if necessary for the due or orderly conduct of its proceedings; 
 
(f) to award costs.” 

 
15.  It is seen rules of evidence are liberal; hence the Authority applied rules of natural 
justice. That is both parties were heard equally and no one shall adjudicate his own case. Therefore 
we examined the documents before us. There are two types of documents that could be found. One 
type is for the Application and other one is against the application.  
 
16.  We now consider documents which support the application for licensing of the 
applicant. On 01st of August 2012, Acting District Officer of Rotuma, Mr. Etika Taukawe notes; 
 

“The applicant operates a legitimate business on the island trading cargoes and fuel. The 
current cost of liquor on the island is quite exorbitant hence the reason for this application 
to assist in terms of prices offered by the 3 other operators. This office fully supports her 
application and recommend for your approval”.  

 
17.  On 29th August 2012, the District Chief of Itu’ti’u, Mr. Gagaj Markao says; 

 
“I wish to render my support and seek your approval for a liquor shop off-license ventured 
by Marieta ‘Irava Tomasi in my district of Itu’ti’u. I do believe that having a legal liquor 
outlet, it will solve unforeseen circumstances: 

 
• - With an easy accessible outlet 
• - It will save a lot of money for transport since the other 
three liquor premises is off faraway distance 
• - Having a liquor shop will aggregate any ambitions of 
producing homebrew, 
• - By having a liquor outlet will cater consumers the 
approved and legal spirit 

 
With these regards, I would like to wish Marieta ‘Irava Tomasi’s application a success and 
God Bless”  

 
18.  Mr. Jione Jiminione, the Village Headman of Malsa’a Hapmak expresses his views;  
 

“Mrs. Marieta Tommasi is a very positively influential person in our community and has 
contributed a lot to the development of all our youth programs, school programs and 



community welfare as well. She is also a businesswoman who runs a prominent groceries 
shop in our village and wishes expand her business venture in to liquor retail. She is 
trustworthy person who can be relied upon to carry out such venture within our community. 

 
She is much matured person and fully understands the roles and responsibilities that come 
together with such venture and as the village headman for Malsa’a I fully support her 
application”  

 
19. Initially, the Officer in Charge of Health Office, Rotuma, Mr Kevueli Toga made a 
favourable report to the applicant on 26th July 2012. After the inspection of proposed premises he 
recommends as follows; 

 
“ The owner of the premises had been advised on all requirements of Public Health Act 
CAP 111 in accordance to the operation of business with scale sketch plan attached 
specified in the locality plan. 
 
Approval has been recommended for issuance of new business with your support will be 
highly appreciated”  

 
20.  With these recommendations the Secretary to the Authority processed the application 
for approval. As there were no objections, the license about to be granted, then the Authority 
received these objections of Ms Ali which we mentioned above in this decision. We then reserved 
the decision. 
 
21.  With these objections the Authority called further reports from Acting District Officer 
of Rotuma. His written reply for the objections has been faxed to this Office on 30th November 
2012. It was directly address to the Objector, Ms. Ali. In this letter he stresses following points that; 

 
a. a) The Applicant is the objector’s sister in law hence this objection is made 
on personal basis and not on the community basis.  
 
a. b) He has spent 25 years on the Island the community of Hapmak is well 
known for its togetherness either in social or religious functions. He says; “The youth 
inclusive of young couples aged (30-50) do consume liquor a lot. The selling of liquor on 
credit basis is the seller’s own responsibility. It is their mutual agreement that the product 
is released. What happens beyond that is none of our business. It is easy to judge people but 
at the end of the day, it’s them who made their own choice for they are ones putting food on 
the table”. 
 
a. c)  District Officer says that discarded beer bottles was done through the 
advice of the Health Inspector to Malsa’a rubbish dump at the owner’s expense.  
 
a. d) The Objector is a habitual resident in the Hapmak community, youths 
will be aware of this issue and have objected to this during the police vetting and Hapmak 
community meeting.  

 
22.  On objector’s side, 7 people , close to the vicinity categorically objected to grant of a 
liquor license this outlet. They are Fiu Bruce Wong, Tue Fasala, Fonorito Fasala, Sagaitu Tomasi, 
Vani Tomasi, Jose Tomasi and Isaac Wong. They says; “We the clan and land owners of the land 
at Malsa’a. Hapmak, Itutiu, Rotuma where Steven Kan’s store is located do hereby categorically 



state our OBJECTION to grant of a liquor license for this grocery store to sell liquor on our 
LAND”. It is apparent they are close relatives of the applicant as well the objector. Therefore one 
can think this is a personal based objection with prestige battle. 
 
23.  On 11th January 2013, the Chairman of Council of Rotuma informs there are seven 
neighbouring families and only one family disagrees to the License. 
 
24.  The Authority more concerns about health aspects. Even though, initially, the Health 
Inspector, Mr Toga has given recommendation to this application, but he revised his observations, 
after filing objections to the application. In his letter, dated 05th November 2012, he describes the 
environmental issues which Rotuma is currently faced. He notes; “ Currently there are four retail 
outlets for liquor with license on the Island of Rotuma with environmental impact threat being 
impose on how the community will deal with empty beer bottles that is becoming an eye sore 
around the island and is not decomposable or can be recycled on the island” . He further said 
“An observation made on the proposed liquor license for Maki Tomasi whilst routine inspection on 
the sanitary condition of the community and alarmingly observed a retaining wall like empty beer 
bottles behind the dwelling house from the past years until to date. Last month proposed retail 
liquor outlet disposed approximately nine[9] loads house refuse including the empty beer bottles 
forming a retain wall like behind their house by using their own 3.5 tonne truck to dispose 
discriminately with three loads near Ahau Government station and six loads to Malha’a 
Communal; Dump”. The Health Authority explained how islanders are facing environmental issues 
on empty beer bottles and stressed “The Concern from our Rotuma Medical Team on how best the 
issues will be addressed when every calls into the island with consignment of cartons of beer being 
ordered by four existing retail outlets on the island that littered the community without any 
initiative on using any control measures or contingency measures that every time we initiate a 
Health Promotion Approach by clean –up-Campaign of which we are always being defeated that 
we cannot fully achieved the target due that the bottles are decomposable.” (Emphasis added)  
 
25.  We found this report of Rotuma Officer in charge of health to be credible and 
forthright. He related that their Medical team could not address the issue of beer bottles as they are 
decomposable. Thus it is evident this creates environmental impact on the Rotuma. 
 
26.  As a Tribunal or a Court of law the rule is the national laws and regulations are to be 
interpreted in line with the international instruments. We now consider The United Nations’ Rio de 
Janeiro Declaration on Environment and Development which was held from 3 to 14 June 1992. We 
note following principles which State parties agreed to adhere all times;  

 
“Human beings are at the centre of concerns for sustainable development. They are 
entitled to a healthy and productive life in harmony with nature. [Principle 1](Emphasis 
added) 
 
In order to achieve sustainable development, environmental protection shall constitute an 
integral part of the development process and cannot be considered in isolation from it. 
[Principle 4]  
 
States shall cooperate in a spirit of global partnership to conserve, protect and restore the 
health and integrity of the Earth's ecosystem. [Principle 7] 
 
States shall enact effective environmental legislation. Environmental standards, 
management objectives and priorities should reflect the environmental and development 



context to which they apply. [Principle 11]” 
 
27.  The Fiji has ratified this Declaration and is bound to follow. In line with this UN 
instrument Fiji has enacted Environment Management Act of No: 01 of 2005 to protect the 
environment of the country. The preamble of Environment Management Act of No: 01 of 2005 
says that it is enacted “FOR THE PROTECTION OF THE NATURAL RESOURCES AND 
FOR THE CONTROL AND MANAGEMENT OF DEVELOPMENTS, WASTE 
MANAGEMENT AND POLLUTION CONTROL AND FOR THE ESTABLISHMENT OF 
A NATIONAL ENVIRONMENT COUNCIL AND FOR RELATED MATTERS” ( Emphasis 
added). The crux of this case is involved with environmental issues. The issue of waste pollution as 
witnessed by Health Authorities of Rotuma cannot be easily ignored.  
 
28. The Section 35 of the Environment Management Act states that no Company or 
business shall: 

 
a. (a) Discharge any waste pollution into the environment; 
b. (b) Handle, store, process any waste pollution or hazardous substance; and  
c. (c) Engage in any activity that may have an adverse impact on human 
health or the environment. 

 
29.  Therefore, by allowing, this application the Authority cannot break the law of the 
country. The issue is entangled with human rights of the Rotuma people on their Island. Human 
Rights are not a new phenomenon. We note Every Man has unalienable Rights, which among these 
are Life, Liberty and the pursuit of Happiness is most important and valuable right. Far back in US 
declaration for Independence, adopted in congress 04th July 1776, says;  
 

“We hold these truths to be self-evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable rights, which among these are life, 
liberty and the pursuit of happiness”.  

 
30. Thus their right to life, safety and well being of the Islanders are directly hampered by 
allowing this application. The objector and Health Authority noted there are immediate threat of 
pollution and spreading of diseases by mosquitoes. By allowing this application for new liquor 
outlet will definitely be disturbed islander’s right. 
 
31. The District Officer mentioned in his letter;”The youth inclusive of young couples 
aged (30-50) do consume liquor a lot. The selling of liquor on credit basis is the seller’s own 
responsibility. It is their mutual agreement that the product is released. What happens beyond that 
is none of our business. It is easy to judge people but at the end of the day, it’s them who made their 
own choice for they are ones putting food on the table” (Emphasis added). This is short sighted 
approach but above national and international instruments show it is our business to protect 
environment for future generations as we do not own this soil or this world; but we borrowed it 
from our future generations (Emphasis added). 
 
32. In Article 23(1) of the International Covenant on Civil and Political Rights (Adopted 
and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) 
of 16 December 1966) states;  
 

“The family is the natural and fundamental group unit of society and is entitled to protection 
by society and the State.” 



 
33 Thus every government officer is bound to protect family unit and their happiness as 
the basic unit of the society. If family is happy society will be happy and prosperous too. By 
allowing this application to have liquor on credit would grow poverty on families and society, it 
hinders peaceful family atmosphere. We lament that the Rotumans, specially young couples 
consume liquor a lot as noted by Acting District Officer. If so, this question needs to be address 
seriously and this nation cannot idle to be drunkard nation.  
 
34. Declaration of the United Nations Conference on the Human Environment, It has 
been stated that humankind bears a solemn responsibility to protect and improve the 
environment for present and future generations. (Principle 1, Stockholm Declaration) 
(Emphasis added). Thus we cannot agree that people can live at their own choices ignoring their 
established responsibilities which were imposed on them by national and international law.  
 
35. The Rotumans have distinct cultural identity. They are indigenous. We note 
provisions of United Nations Declaration on the Rights of Indigenous Peoples which was adopted 
by General Assembly Resolution 61/295 on 13 September 2007. The Article 29, secure their 
environment and order the State to protect their environment and manage the waste disposal. It 
says; 

 
“1. Indigenous peoples have the right to the conservation and protection of the environment 
and the productive capacity of their lands or territories and resources. States shall establish 
and implement assistance programmes for indigenous peoples for such conservation and 
protection, without discrimination. 
 
2. States shall take effective measures to ensure that no storage or disposal of hazardous 
materials shall take place in the lands or territories of indigenous peoples without their 
free, prior and informed consent.  
 3. States shall also take effective measures to ensure, as needed, that programmes for 
monitoring, maintaining and restoring the health of indigenous peoples, as developed 
and implemented by the peoples affected by such materials, are duly implemented.” 
(Emphasis added) 

 
36. Thus this Authority is government body which represents the State. Hence we are 
obliged by these international and national norms. This decision has to be made without visiting the 
Rotuma and vicinity due to financial constraint. But http://www.rotuma.net/ to some extent 
provides the development and the cultural identity of the island. Drafter of this decision, Chairman 
of the Authority tried to ascertain photos and the documentation of the vicinity and the Island 
through relevant authorities but it failed. However, we think the available material is useful to make 
a ruling in this regard.  
 
37.  The Fiji has 4 divisions; those are Central, Eastern, Northern and Western. The Island 
of Rotuma is sole dependent of Fiji. Rotuma is a volcanic island of approximately 43 sq. 
kilometers, located at 12 degrees south latitude and 177 degrees east longitude, approximately 465 
kilometers north of Fiji. The island has been politically part of Fiji since 1881. Rotuman culture 
more closely resembles that of the Polynesian islands to the east, most noticeably Tonga, Samoa, 
Futuna and Uvea. Because of their Polynesian appearance and distinctive language, Rotumans now 
constitute a recognizable minority group within the Republic of Fiji. Rotuma's people are culturally 
and linguistically distinct, having strong historic relationships with Tonga, Samoa, and other 
Polynesian islands to the east. On their home island Rotumans by and large enjoy a comfortable 



standard of living with plenty of food, adequate housing. Their lifestyle is supported by a 
combination of local production, earned income and reciprocal exchange with Rotuman migrants, 
most of whom live elsewhere in Fiji. Rotumans are in the island is countable just around 2000. 
About four fifth of Rotumans now live abroad . ROTUMA when translated Rotu means FAITH and 
Ma means BELIEF. This name is synonymous with their belief that they are a unique and special 
people chosen and blessed by the Creator.  
 
38. Rotuma was officially ceded to Great Britain on 13 May, 1881. When it was 
surrendered the aspiration of Rotuman Chiefs are clear as follows;  
 

"We the chiefs of Rotuma, with the knowledge and assent of our respective tribes, and in 
accordance with their desire, do, on our own behalf and that of our respective tribes, 
hereby cede and surrender absolutely, unreservedly and unconditionally to Her Majesty 
the Queen of Great Britain and Ireland, Empress of India, the possession of and full 
sovereignty of all ports, harbours, roadsteads, streams and waters, and all foreshores and 
all islands and reefs adjacent thereto: praying that Her Majesty will be pleased to extend 
to us such laws as now govern her native subjects in the Colony of Fiji, or such other 
laws as in Her Majesty's wisdom she may see fit to make and appoint for our Government 
and for the maintenance of peace and good order." (Emphasis added)  
 

39. Thus, aspirations are clear that; 
 

(a) Rotuma was ceded as a separate and distinct island nation to Great Britain;  
(b) Notwithstanding that cession their forefathers wished their lands, seas and people to be 
absorbed into the Colony of Fiji; 
(c) The laws governing Fiji, where appropriate for the maintenance of peace and good order 
of Rotuman people, would apply to them as well. 

 
40. As we noted in paragraph 27 and 28 in our judgment the impact on Environment 
cannot be taken lightly. When Rotuma was surrendered the aspiration of the chief were betterment 
their islanders. This purpose will be defeated by allowing this application. Further, if Authority 
allowed this application it indirectly supports violation of Section 35 of the Environment 
Management Act, which cannot be done. Preamble of the LIQUOR ACT NO: 8 OF 2006 says that 
the object of liquor Act. That is "TO REPEAL THE LIQUOR ACT (CAP. 192) AND TO MAKE 
PROVISION FOR THE CONTROL OF THE SALE, SUPPLY AND CONSUMPTION OF 
LIQUOR AND FOR RELATED MATTERS" (Emphasis is added). Thus, Authority has power to 
control the sale and consumption at its discretion. There are existing four liquor outlets in the island 
according to the Health Officer's report. Therefore the Authority is of the opinion that there is no 
need for another liquor outlet for this island.  
 
41.  For above reasons we decline to issue an off premises liquor licence to the Applicant. 
She may appeal to this order within section 21 of the said Act to the Central Liquor Board. The 
Secretary of the Authority is advised fax this ruling/decision to the Applicant through Rotuma 
Council and send or handover a copy to the Representative of the Applicant forthwith.  
 
42.  Orders accordingly but 21 days to appeal. 
 
On 08th March 2013, at Suva, Fiji Islands 
 
 



(Sgd) 
............................................................. 

Mr. Sumudu Premachandra 
Chairman/ Resident Magistrate-Nasinu 

(Sgd) 
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Lt. Col Netani Rika 

Member/ Commissioner of Eastern Division 
 

(Sgd) 
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Rt. Filimoni Baleinamua 

Member 
 

(Absent) 
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Ms. Kamni Naidu 

Member 
 
 

(Sgd) 
 

................................................................... 
Mr.Joseph Lockington 

Member	  


