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IN CHAMBERS                  
       

  IN THE SUPREME COURT OF MAURITIUS

 In the matter of:

1.   Kesswara Veerasamy
2.   Zaid Auckburally
3.   Sandeeren Marroodamootoo

Appellants
 v.

1.   The Town and Country Planning Board
2.   The Black River District Council
3.   Cono Cono & Co. Ltd.
4.   The Minister of Housing and Lands 

Respondents

JUDGMENT

In a notice published as General Notice No. 1145 of 2002 and dated 6 July 2002, 

the Minister of Housing and Lands i.e. the respondent no. 4 deproclaimed as such part of 

the public beach of Flic en Flac.  On 11 August 2003, part of the deproclaimed land of an 

extent of 6,753 m2  was leased by the respondent no. 4 to the respondent no. 3 for the 

construction of an industrial building to be used solely as a restaurant.  Respondent no. 4 

also  issued  to  respondent  no.  3  a  planning  clearance  in  respect  of  the  restaurant 

development.  And on 28 August 2003, as is required by the legislation then in force i.e. 

section 7 of the Town and Country Planning Act 1982, the respondent no. 3 applied for a 

development permit from respondent no. 2.  

By a letter dated 11 August 2004, the respondent no. 2 informed the respondent 

no. 3 that its application was refused.  The reasons given for the refusal are that the 

Ministry of  Environment had not recommended the project and also if  the permit were 

granted,  existing  problems linked  to pollution,  overcrowding  and erosion of  the  public 

beach would be exacerbated.   An additional reason was that the “forces vives” and the 

Village Council of Flic en Flac had objected to the construction of the restaurant. 



2

 Pursuant  to  section  7(6)  of  the  Town  and  Country  Planning  Act  1982,  the 

respondent appealed to the Town and Country Planning Board i.e. the respondent no. 1. 

In February 2005, while the appeal was pending before the Board, the operational Outline 

Scheme  for  the  Council  Area  was  revoked.   By  a  letter  dated  30  May  2005,  the 

respondent  no.  1 informed the respondent  no.  3 that  the respondent  no.  2 had been 

requested to reconsider  the application  on the basis  of  new layout/detailed plans that 

would comply with new criteria as provided in the new Outline Scheme under preparation 

and the Design Guidance for development on coastal frontage land applicable to the area. 

 

Following  the stand of  the Board,  on 10 March 2006,  a fresh application  was 

submitted  to  the  respondent  no.  2  by  the  respondent  no.  3.   The  application  was 

accompanied by a fresh planning clearance by the respondent no. 4 and a Preliminary 

Environmental Report (PER) approval dated 8 February 2006 issued by the Ministry of 

Environment and  National  Development  Unit.   On  11  May  2006,  the  application  of 

respondent  no.  3 was  once more turned down by respondent  no.  2  on the following 

grounds  viz.  the  Council  did  not  favourably  recommend  the  PER  to  the  Ministry  of 

Environment, the strong objections of organisations of residents of Flic en Flac were found 

to be valid, the Integrated Coastal Zone Management (ICZM) had objected to the project 

in 2004 and the Ministry of Environment acting on the report of the ICZM had rejected the 

project in the first instance.  A further ground was that Flic en Flac beach is overcrowded 

and problems linked to inadequate parking and picnic spaces are quite common. 

Pursuant to section 106(3) of the Local Government Act 2003 which came into 

force on 7 August 2004 (Proclamation No. 31 of 2004), the respondent no. 3 appealed 

from the decision  of  the  respondent  no.  2  to  the  Judge in  Chambers,  calling  on the 

respondent no. 2 to show cause why his application should not be granted.  The matter 

was  before  the  Judge  in  Chambers  when  pursuant  to  section  98(11)  of  the  Local 

Government Act as amended by section 7 of the Business Facilitation (Miscellaneous 

Provisions)  Act  2006,  it  was  referred  to  the  respondent  no.  1  to  be  dealt  with  in 

accordance to section 7(6) to (8) of the Town and Country Planning Act.  

The respondent no. 1 considered the appeal and on 4 November 2008, revised the 

decision of the respondent no. 2 “subject to the proposed building being only ground + 1  

and all other conditions set out in the PER and planning clearance being complied with”. 

In reaching its decision, the respondent no. 1 took the view that: 
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(a) the Local Authority  should  not  have  motivated  its  refusal  of  the
development application by:

(i) using  environment issues  which  had  already  been  taken  on  
board  through an approved PER by the competent  Authority:  

and

(ii) mixing matters concerning the Flic en Flac Public Beach with the  
site, it being given that the site has been removed from the ambit  
of the public beach through deproclamation;

(b) the parking space proposal within the 30m setback does not contravene 
the provisions of the Black River Outline Scheme, the PPG and the  
PER.  Both condition 12 of the PER and condition (a) of the planning 
clearance of the Ministry of Housing and Lands  impose  upon  the  
developer a grass cover without any concrete or tarred surface being  
provided over the parking area; and

(c) the proposed development of a Ground + 2 building does not however 
satisfy condition 3 of the PER approval that “the  building  shall  be  
restricted to Ground + 1 only”.

The three  appellants  aggrieved  by  the  decision  of  the  respondent  no.  1  now 

appeal from such decision pursuant to section 7(8) of the Town and Country Planning Act. 

Of the nine grounds filed the appellants are insisting on grounds I, 2, 3 and 9 only.   The 

issues raised under grounds 1, 2, 3 and 9 are in essence as follows:

(1) The respondent no. 1 erred in  deciding  that  because  the  site  no  
longer formed part of the public beach, the problems  of  overcrowding,  
pollution and lack of  parking  spaces   invoked  by  the  respondent  
no. 2  had  no relevance to the grant of the development permit.

(2) The respondent no. 1 erred in finding that the respondent no. 2 was  
wrong in taking  into  account  environment  matters  since   the   same 
matters had already been addressed to by the PER. 

(3) The respondent no. 1 erred in failing  to  consider  that  the  set back of 
30 metres from the  high  water   mark   proposed   by   the  Black  River  
Outline Scheme, the Planned Policy Guidance  and  the  PER  is  to
limit coastal erosion and no parking space should be allowed.

(4) The respondent  no. 1 erred  in  failing to take into account  the statutory
duties  of   the  respondent  no.  2   when  deciding  on  the  grant  of  a
development permit. 

It is apposite at this juncture to consider the relevant provisions in law governing 

the exercise of the powers of the respondent no. 2 to grant a development permit.  In 
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March 2006 when the respondent no. 3 made its second application for a development 

permit, the respondent no. 2 exercised powers granted to it under section 7 of the Town 

and Country Planning Act and pursuant to sections 96 and 97 of the Local Government 

Act 2003.  Section 7(2) of the Town and Country Planning Act provides that the local 

authority in question i.e. the respondent no. 2 shall be the sole authority empowered to 

grant a permit for the development of land.  Section 7(5) of the same Act provides that the 

local  authority  shall,  in  dealing  with  an  application  under  section  98  of  the  Local 

Government Act 2003 - under which section a Permits and Licences Committee is set up 

in  respect  of  each  local  authority  for  the  processing  of  applications  for  permits  and 

licences - have regard to the question whether the proposed development is in any way 

likely to contravene an outline or detailed scheme being prepared in respect of the area 

concerned.  Section 7(9) of the same Act further provides that the Town and Country 

Planning Board shall, for the purposes of (the) Act, issue guidelines relating to the land 

development and planning.  Section 98(3) of the Local Government Act 2003 before it was 

repealed by section 7 of the Business Facilitation (Miscellaneous Provisions) Act 2006 

provided  that  the  Permits  and  Licences  Committee  shall  disseminate  clear  and 

transparent guidelines for the application, processing and issue of permits and licences. 

In  their  affidavit  dated  9  June  2009,  the  appellants  referred  to  guidelines  for 

application of development permits set down by the respondent no. 2 and annexed a copy 

of the guidelines.  In its affidavit in reply dated 10 August 2009, respondent no. 1 does not 

deny the existence of such guidelines but states that if guidelines have been issued by 

respondent no. 2, they should be in accordance with the requirements of the law.  The 

guidelines  vary  according  to  whether  the  permit  is  for  a  residential,  commercial  or 

industrial development.  The permit applied for by the respondent no. 3 appears to be a 

commercial  one  although  the  lease  granted  by  the  respondent  no.  4  is  “for  the 

construction of an industrial building to be used solely as a restaurant”.  (See Article 2 of 

the lease).  In the guidelines, the respondent no. 2 states inter alia that “if following public  

notification on site, there are complaints against the proposed commercial activity, then  

the Committee will  hold a hearing with both applicant and complainants.  Decision will  

then be taken on whether to approve or not”.  The guidelines further state that the permit 

will  not be issued if  the “proposed activity is likely to cause nuisance or pollution e.g.  

cabinet  making  workshop,  panel  beating  workshop,  metal  workshop,  vehicle  repair  

garages, car body painting,  rearing of animals, manufacture of mattresses, sawmill” or 

“complaint of neighbours against the activity justified”.
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The stand of  the respondent  no.  1 before me is  that  it  “decided to revise the 

decision of respondent no. 2 and to allow the appeal after having taken consideration all  

relevant facts of the case, including the Preliminary Environmental Report (PER) and the 

planning clearance, and particularly, the planning instruments in force, that is the Black  

River Outline Scheme and the Planning Policy Guidance”.  (See Affidavit of 10 August 

2009). 

I now turn to the issue raised by the appellants at (1).  In the light of the guidelines 

issued by the respondent no. 2, which guidelines have not been contested by respondent 

no. 1, respondent no. 2 ought to take into consideration the complaints of the neighbours 

and whether the proposed development of the land would cause nuisance, irrespective of 

whether  the site has been deproclaimed as a public  beach or  not.   The problems of 

overcrowding, pollution and lack of parking places will impact on the neighbourhood and 

cannot be confined to the site on which the restaurant is to be put up.  Respondent no. 1 

erred in holding that respondent no. 2 wrongly took into account these considerations. 

As regards the issue raised at (2), the respondent no. 1 took the view that the 

proposed development is in accordance with conditions attached to the PER and that 

respondent no. 2 wrongly took into account  environmental issues.  In an affidavit dated 

19 June 2006 in the present matter, Mrs. Neermala Seenarain, Environment Officer at the 

Ministry of  Environment and National Development Unit, stated that the PER under the 

Environment Protection Act 2002 is not binding on the local authority for the issue of a 

development  permit.   True it  is  that  the purport  of  a PER as under section 16 of the 

Environment Protection Act 2002 before it was amended by the Environment Protection 

(Amendment) Act 2008, is to examine environmental issues in respect of any new activity 

or project.  However a PER cannot deem to have addressed all environmental issues and 

to have such finality that it can bind the local authority.  The respondent no. 1 therefore 

erred  in  holding  the  view  that  the  respondent  no  2  wrongly  took  into  account 

environmental issues. 

As  regards  the issue  raised  at  (3),  I  note  the  observations  in  the  decision  of 

respondent no. 1 to the effect that the PPG provides that “setback from HWM should be 

determined on a site by site basis but should normally be a minimum of 30 metres. The  

setback should be well landscaped with appropriate coastal vegetation that would limit  
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coastal  erosion” and  “no  paved  road  or  car  park  shall  be  constructed  nearer  than  

40 metres from the HWM (high water mark).  Where this cannot be achieved the road or  

car park must be provided with a grease trap to the satisfaction of the Ministry of Health”. 

The respondent no. 1 takes the view that the PPG does not preclude paving of parking 

within 30 metres of the HWM subject to a grease trap being provided for used oils.  My 

reading of  the PPG is that  it  is  only circumstances where a road or a car park is an 

absolute  necessity  that  the  exception  to  a  minimum  of  30  metres  setback  would  be 

permissible, which does not seem to be the case in the present matter.  The respondent 

no. 1 erred in its interpretation of the PPG. 

Lastly as regards the issue raised at  (4),  the respondent  no.  1 has only been 

acting within its remit and in accordance with the duties imposed on it by section 7 of the 

Town and Country Planning Act.  As stated in its guidelines, it has considered and taken 

on board the objections of the residents of the locality and the issues pertinent to the 

locality and linked to the lack of  picnic  spaces,  inadequate  parking and pollution.   Its 

decision was wrongly reversed by the respondent no. 1. 

For the reasons given above, the present appeal is allowed and the decision of the 

respondent no. 1 is reversed.  Respondent no. 3 will bear the costs of the present appeal. 

I certify as to Counsel. 

A. F. Chui Yew Cheong
Judge

25 March 2010

For Appellants:         Mr. Attorney S. Mardemootoo
        Mr. M. Gobin, of Counsel

For Respondents Nos. 1 and 4:  Mrs. F. Maudarbocus-Moolna, Chief State Attorney  
        Mrs. G. Topsy-Sonoo, Principal State Counsel

For Respondent No. 2:         Mr. Attorney B. Sewraj
        Mr. Y. Varma, of Counsel

For Respondent No. 3:         Mr. Attorney S. Baichoo
        Mr. A. Jugnauth together with Mr. D. Doorga, 
        of Counsel
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